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Carolina depository institutions of national developments within the depository
institution industry. The report was prepared by the Depository Institutions
Study Commission pursuant to Part XV of Chapter 802 of the 1989 Session
Laws.

Respectfully submitted,

M%m/ /! &Cﬁ@w MWL,L\

]
William W. Staton Harold’J. Brubaker

Cochairmen
Depository Institutions Study Commission






PREFACE

The North Carolina Depository Institutions Study Commission was established by
Part XV of Chapter 802 of the 1989 Session Laws. The Commission was co-chaired
by Senator William W. Staton and Representative Harold J. Brubaker and consisted
of eighteen members: five members of the Senate and three public members
appointed by the President Pro Tempore of the Senate; five members of the House of
Representatives and two public members appointed by the Speaker of the House of
Representatives; and three ex officio members: the North Carolina Commissioner of
Banks and the Administrators of the Savings Institution and Credit Union Divisions
of the North Carolina Department of Community and Economic Development.

Chapter 802 instructed the Commission to study "national developments within
the depository institutions industry and what effect, if any, these developments will
have upon North Carolina depository institutions." The Commission was also
directed to recommend any administrative actions or legislative actions it deemed
desirable. Funding for the Commission is drawn from amounts appropriated to the
State Banking Commission. Part XV of Chapter 802 is set out in Appendix A of this
report. The full membership of the Committee is listed in Appendix B of this report.
A committee notebook containing the committee minutes and all information

presented to the committee is filed in the Legislative Library.
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COMMITTEE PROCEEDINGS

The North Carolina Depository Institutions Study Committee met five times
after the 1990 session. The first meeting, on September 26, 1990 was principally
devoted to a discussion of soundness ratings of state-chartered depository institutions
and proposals to strengthen the regulatory structure.

At the next meeting, on October 25, 1990, the sole topic of discussion was a
proposed financial regulatory agency reorganization.

On November 26, 1990, the Committee heard various legislative proposals from
the Commissioner of Banks and the North Carolina Savings Institutions Division.
The North Carolina Funeral Directors Association presented an alternative proposal
to regulate preneed burial trusts and a subcommittee was appointed to consider the
matter.

At the December 17, 1990 meeting, the Committee heard the subcommittee’s
report and adopted its recommendations. The Committee also considered various
legislative proposals and agreed on a rough draft of a report to be considered at the
next meeting.

At the last meeting, on January 25, 1991, the Committee voted on the remaining

legislative proposals and approved its final report.







RECOMMENDATIONS AND LEGISLATIVE PROPOSALS

The Depository Institutions Study Commission recommends the following
legislation to the 1991 Session of the General Assembly. The Commission’s
legislative proposal consists of eleven bills. Each proposed bill is followed by a brief
explanation of the proposal.

The Commission perceives that over the next year a number of developments in
financial institution law and regulation are likely to occur at the federal level. These
revisions will almost certainly impact the administration of state-chartered banks,
thrifts, and credit unions. Therefore. at the conclusion of the current session of the
General Assembly, the Depository Institutions Study Commission recommends that it
be reconvened for the purposes of assessing the federal developments and
recommending appropriate state action. To that end, the Banking, Savings and Loan,
and Credit Union Commissions have agreed to fund this further study to the extent
permissible, but in no event, in an amount exceeding $25,000. The respective
agencies shall agree among themselves as to the amount each shall contribute toward

the cost of the continued study.
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SESSION 1991

Proposal 1
(THIS IS A DRAFT AND NOT READY FOR INTRODUCTION)

SENATE DRS7502-R0O014(1.25)

Short Title: Savings Bank Act. (Public)

Sponsors:

Referred to:

A BILL TO BE ENTITLED
AN ACT TO CREATE A SAVINGS BANK CHARTER IN NORTH CAROLINA.
The General Assembly of North Carolina enacts:
Section 1. The General Statutes of North Carolina are amended by
adding a new Chapter 34C to read as follows:
"ARTICLE 1.
"General Provisions.

"§ 54C-1. Title.
This Chapter shall be known and mav be cited as ‘Savings Banks.’
"§ 54C-2. Purpose.

The purpose of this Chapter is:
Page 5 Senate DRS7502
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(b) The application to organize a State savings bank shall be received by the

Administrator not _less then 60 days prior to the scheduled consideration of the

application by the Commission, and it shall contain.

)

(3)
(6)

The original of the certificate of incorporation, which shall be
sisned by the original incorporators, or a majority of them. but not
less than five. and shall be properly acknowledged by a person
dulv authorized by this State 1o _take proof or acknowledgment of
deeds: and two conformed copies;

The names and addresses of the incorporators: and the names and
addresses of the initial members of the board of directors;
Statements of the anticipated receipts., expenditures, earnings and
financial condition of the savings bank for its first three vears of
operation, or such longer period as the Administrator may require;
A showing satisfactorv to the Commission that:

a. The public convenience and advantage will be served by the
establishment of the proposed savings bank;
b. There is a_reasonable demand and necessity in the

community which will be served by the establishment of the

proposed savings bank;

The proposed savings bank will have a reasonable

probability of sustaining profitable and beneficial operations

within a reasonable time_in_the communitv_in which the
proposed savings bank intends to locate;

d. The proposed savings bank, if established., will promote
healthy and effective _competition in the community_in the
delivery to the public of savings institution services:

The proposed bylaws;

Statements, exhibits, maps and other data which mav be prescribed

or requested bv the Administrator. which data shall be sufficiently

detailed and comprehensive so _as to _enable the Administrator to
pass upon the criteria set forth in this Article.

I

(c) The application shall be signed by the original incorporators or a majority of

them but not less than five. and shall be properly acknowledged by a person duly

authorized bv this State to take proof and acknowledgement of deeds.

"§ 54C-10. Certificate of incorporation.

(a) The certificate of incorporation of a proposed mutual savings bank shall set

forth:

(1)

2

The name of the savings bank. which must not so closelv resemble-
the name of an existing depository institution doing business under
the laws of this State as to be likelv to mislead the public;

The county and citv_or town where its principal office is to be
located in this State; and the name of its registered agent and the
address of its registered office. including county and citv or town,
and street and number;

Senate DRS7502 Page 10
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(9

The period of duration, which mayv be perpetual. When the
certificate of incorporation fails to state the period of duration, it
shall be considered perpetual;

The purposes for which the savings bank is organized which shall
be limited to purposes permitted under the laws of this State for
savings banks;

The _amount of the entrance fee per deposit account based upon
the amount pledged;

The minimum amount on_deposit _in deposit accounts before it
shall commence business;

Any provision not _inconsistent with this Chapter and the proper
operation of a savings bank. which the incorporators shall set forth

in the certificate of incorporation for the regulation of the internal

affairs of the savings bank:
The number of directors, which shall not be less than seven,

constituting the initial board of directors (which may be classified
in_the certificate of incorporation) and the name and addresses of
each _person who is to serve as a director until the first meeting of
members, or until his successor be elected and qualified;

The names and addresses of the incorporators.

(b) The certificate of incorporation of a proposed stock savings bank shall set

forth:

Page 11

(1)

The name of the savings bank which must not so closelv resemble
the name of an existing depository institution doing business under
the laws of this State as to be likelv to mislead the public;

The county _and city or town where its principal office is to _be

located in this State:; and the name of its registered agent and the
address of its registered office. including countv and citv or town,

and street and number:
The period of duration, which mav _be perpetual. When the

certificate of incorporation fails to state the period of duration, it
shall be considered perpetual:

The purposes for which the savings bank is organized. which shall
be limited to purposes permitted under the laws of this State for
savings banks:

With respect to the shares of stock which the savings bank shall
have authoritv to issue;

a. If the stock is to have a par value. the number of such shares

of stock and the par value of each;
b. If the stock is to be without par value, the number of such

shares of stock;
If the stock is to be of both kinds mentioned in paragraphs

a. and b. above of this subdivision, particulars in accordance
with those paragraphs:

i

Senate DRS7502
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If the stock is to be divided into classes. or into series within
a class of preferred or special shares of stock. the certificate
of incorporation _shall also set forth a designation of each
class, with a designation of each series within a class, and a
statement of the preferences, limitations, and relative rights
of the stock of each class or series;

(6) The minimum amount of consideration to be received for its shares

of stock before it shall commence business;

=

(7) A statement as to whether stockholders have preemptive rights to
_ acquire additional or treasury shares of the savings bank;
(8) Any provision not_inconsistent with this Chapter or the proper

operation of a savings bank, which the_incorporators shall set forth
in the certificate of incorporation for the regulation of the internal
affairs of the savings bank;

(9) The number of directors. which shall not be less than_ seven,
constituting the initial board of directors (which mayv be classified
in _accordance with provisions in_the certificate of incorporation)
and the name and address of each person who is to serve as a
director until the first meeting of the stockholders, or until his

successor be elected and qualified;
(10) The names and addresses of the incorporators.
"§ 54C-11. Administrator to consider application. '

Upon receipt of an application to_organize and establish a savings bank. the
Administrator shall examine or cause to be examined all the relevant facts connected
with the formation of the proposed savings bank. If it appears to the Administrator
that the proposed savings bank has complied with all the requirements set forth in
this Chapter and the rules and regulations for the formation of a savings bank and is
otherwise lawfullv entitled to be organized and established as a savings bank. the
Administrator shall present the application to the Commission for its consideration.
"§ 54C-12. Criteria to be met before the Administrator mav_recommend approval of
an_application.

(a) The Administrator mayv_recommend approval of an application to form a
mutual savings bank onlv when all of the following criteria are met:

(1) The proposed savings bank has an operational expense fund, from
which to pav organizational and incorporation expenses. in_an
amount determined bv _the Administrator to_be sufficient for the
safe and proper operation of the savings bank, but in no_event less
than seventv-five thousand dollars ($75.000). The moneys
remaining in such expense fund shall be held by the savings bank
for at least one vear from its date of licensing. No portion of such
fund shall be released to an incorporator or_director who
contributed to it. nor to_any other contributor, nor_to anv_other
person. and no dividends shall be accrued or paid on such funds
without the prior approval of the administrator.

Senate DRS7502 Page 12
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1 (2) The proposed savings bank has pledges for deposit accounts in an
2 amount determined by the Admimstrator to _be sufficient for the
3 safe and proper operation of the savings bank, but in no event less
4 than four million dollars ($4.000.000).
5 (3) All entrance fees for deposit accounts of the proposed savings bank
6 have been made with legal tender of the United States.
7 (4) The name of the proposed savings bank will not mislead the public
8 and is not the same as an existing depository_institution or_so
9 similar _to_the name_ of an existing depositorv_institution_as to
10 mislead the public.
11 (5) The character, general fitness and responsibility of the
12 incorporators and the initial board of directors of the proposed
13 savings bank, a majority of whom_shall be residents of North
14 Carolina, are _such as to command the confidence of the
15 community in which the proposed savings bank intends to locate.
16 (6) There is a reasonable demand and necessity _in the community
17 which will be served by the establishment of the proposed <avings
18 bank,
19 (7) The public_convenience and advantage will be served by the
20 establishment of the proposed savings bank.
21 (8) The proposed savings bank will have a reasonable probability of
22 sustaining profitable and beneficial operations in_the community.
23 (9) The proposed savings bank. if established. will promote healthy
24 and effective_competition in the community in the delivery to the
25 public of savings institution services.
26 (b) The Administrator mayv recommend approval of an application to form a stock
27 savings bank onlv when all of the following criteria are met:
28 (1) The proposed savings bank has prepared a plan to solicit
29 subscriptions for capital stock in an amount determined by the
30 Administrator to be sufficient for the safe and proper operation of
31 the savings bank. but in no event less than three million dollars
32 ($3.000.000).
33 (2) The name of the proposed savings bank will not mislead the public
34 and is not the same_as an existing depository institution or_so
35 similar to the name of an existing depository institution as tgQ
36 mislead the public: and contains the wording ‘corporation.’
37 ‘incorporated.” ‘limited.” ‘company.’ or_an abbreviation of one of
38 such words or other words sufficient to distinguish_stock savings
39 banks from mutual savings banks.
40 (3) The character. general fitness and responsibility of the
41 incorporators. initial board of directors. and initial stockholders of
| 42 the proposed savings bank are such as to command the confidence
| 43 of the community in which the proposed savings bank intends to
| 44 locate.

Page 13
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(4) There is a reasonable demand and necessity in the community
which will be served by the establishment of the proposed savings
bank.

(3) The public_convenience and advantage will be served by the
establishment of the proposed savings bank.

(6) The proposed savings bank will have a reasonable probability of
sustaining profitable and beneficial operations in the community.

(7) The proposed savings bank, if established. will promote healthy

and effective competition in_the community in the deliverv to the
public_of savings institution servigces.

(¢} The minimum_ amount of pledges for deposit accounts or subscriptions for
capital stock mav be adjusted in_the discretion of the Administrator if he determines
that a greater requirement is necessarv_or that a_smaller requirement will provide a
sufficient capital base. Such a finding and recommendation to the Commission shall
be based upon due consideration of (i) the population of the proposed trade area, (ii)
the total deposits of the depository institutions operating in_the proposed trade area,
(iii) the economic conditions of and projections for the proposed trade area, (iv) the
business experience and reputation of the proposed management, (v) the business
experience and reputation of the proposed incorporators and directors, and (vi) the
projected deposit growth. capitalization, and profitability of the proposed savings
bank.

"8 54C-13. Savings Institution Commission to review findings and recommendations
of Administrator.

(a) If the Administrator does not have the completed application within 120 days
of the filing of the preliminarv _application. the application _shall be returned to the
applicants.

(b) When the Administrator has completed his examination _and investigation of
the facts relevant to the establishment of the proposed savings bank., he shall present
his findings and recommendations to the Commission at a public hearing. The
Commission _must approve or_reject an application within 180 davs of the submission
of the preliminarv application.

(c) Not less than 45 davs prior to the public hearing held for the consideration of
the application to establish a savings bank. the incorporators shall cause to be
published a notice in a newspaper of general circulation in the area to be served by
the proposed savings bank. Such notice shall contain:

(1) A statement that the application has been filed with the
Administrator;

(2) The name of the community where the principal office of the
proposed savings bank intends to locate;

(3) A statement that a public hearing shall be held to consider the
application; and

(4) A _statement that any interested or affected partv may file a written
statement _either favoring or protesting the creation of the proposed

Senate DRS7502 Page 14
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savings bank. Such statement must be filed with the Administrator
within 30 days of the date of publication.

(d) The Commission, at the public hearing, shall consider the findings and
recommendation of the Administrator_and shall hear such ora] testimony as he may
wish to give or be called upon to give. and shall also receive information and hear
testimonv from the incorporators of the proposed savings bank and from any and all
other interested or affected parties. The Commission shall hear only testimony and
receive only information which is relevant to the consideration of the application and
the operation of the proposed savings bank.

"§ 54C-14. Grounds for approval or denial of application.

(a) After consideration of the findings and recommendation of the Administrator
and his oral testimony. if any, and the consideration of such other information_and
evidence, either written or oral, as has come before it at the public hearing, the
Commission shall approve or disapprove the application within 30 days after the
public hearing. The Commission shall approve the application if it finds that the
certificate of incorporation is in compliance with the provisions of G.S. 54C-10. that
all the criteria set out in G.S. 54C-12 have been complied with, and that all other
applicable provisions of this Chapter. rules and regulations. and the General Statutes
have been complied with.

(b) If the Commission approves the application, the Administrator shall so notify
the Secretarv of State with a certificate of approval. accompanied bv the original of
the certificate of incorporation and the two conformed copies.

(¢) Upon receipt of the certificate of approval, the original of the certificate of
incorporation, and the two_conformed copies, the Secretary of State shall. upon the
pavment by the newly chartered savings bank of the appropriate organization tax and
fees. file the certificate of incorporation in accordance with G.S. 35-1-20. He shall
certifv._under his official seal the two conformed copies of the certificate of
incorporation. one of which shall forthwith be forwarded to the incorporators or their
representative. the other of which shall be forwarded to the office of the
Administrator for filing. Upon the recordation of the certificate of incorporation by
the Secretarv of State. the savings bank shall be a bodyv politic and_corporate under
the name stated in such certificate. and shall be authorized to begin the savings bank
business when duly licensed by the Administrator. '

(d) The said certificate of incorporation. or a copyv_therof. dulv certified by the
Secretarv of State. or bv the register of deeds of the county where the savings bank is
located. or bv the Administrator. under_their respective seals. shall be evidence in all
courts and places, and shall, in all judicial proceedings., be deemed prima facie
evidence of the complete organization and incorporation of the savings bank
purporting therebv to_have been established.

(e) _After approval of the application. the Administrator shall supervise and
monitor the organization process. He shall ensure that sufficient pledges for deposit
accounts or subscriptions for capital stock as well as insurance of deposit accounts
have been secured bv the organizers.

"§ 54C-15. Final decision.
Page 15 Senate DRS7502
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The Commission shall present the Administrator with a final decision which shall
be in accordance with the applicable provisions of Chapter 150B of the General
Statutes.

"§ 54C-16. Appeal.

The final decision of the Commission _may be appealed in accordance with
Chapter 150B of the General Statutes.

"§ 54C-17. Insurance of accounts required.

All State savings banks must obtain. and maintain insurance on all members’ and
customers’ deposit _accounts from an insurance corporation created bv an act of
Congress. Prior to the licensing of a savings bank, a certificate of incorporation duly
recorded under the provisions of G.S. 54C-14(c), shall be deemed to be sufficient
certification to _the insuring corporation_ that the savings bank is a legal corporate
entity.  Such insurance must be obtained within the time limit prescribed in G.S.
54C-19. Subject to _the rules and regulations of the Administrator, a State savings
bank may obtain or_participate in_efforts to_obtain insurance of deposits that is in
excess of the amount eligible for federal insurance of accounts. Such insurance shall
be known as_‘excess insurance’.

"§ S4C-18. Status as IRS qualified thrift institution,

All State savings banks must qualifv for and maintain eligibilitv for the bad debt
reserve under section 7701(a)}(19) of the Internal Revenue Code of 1968 and anv
amendments thereto.

"§ 54C-19. Time allowed to commence business.

A newly chartered savings bank shall commence business within one vear after the
date upon which its corporate existence shall have begun. A savings bank which
shall not commence business within such time, shall forfeit its corporate existence,
unless the administrator, before the expiration of such one-vear period. shall have
approved an extension_of the time within which the association mav commence
business. upon_a_written request stating the reasons for such a request. Upon
forfeiture, the certificate of incorporation shall expire. and anv and all action taken in
connection with the incorporation and chartering of the savings bank, with the
exception of fees paid to the Division, shall become null and void. The
Administrator _shall determine if a savings bank has failed to commence business
within one vear. without extension as provided in this section. and shall notifv the
Secretarv of State and the register of deeds in the county in which the savings bank is

located that the certificate of incorporation has expired.
"§ 54C-20. Licensing.

A newlv chartered savings bank shall be entitled to a license to operate upon
pavment to the Division of the appropriate license fee as prescribed bv the
Administrator, when it shows to the satisfaction of the Administrator evidence of
capable, efficient. and equitable management, that the organization of the savings
bank has been conducted pursuant to law and is complete and when it passes a final
inspection bv_the administrator or his representatives preceding the opening of its
doors for business,

"§ 54C-21. Amendments to certificate of incorporation.
Senate DRS7502 Page 16
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(a) Anv amendment to the certificate of incorporation of a State savings bank
shall be made at anv_annual or special meeting of such savings bank, held in
accordance with the provision of G.S. 54C-106 _and G.S. 54C-107. by a majority of
votes or shares cast bv members or stockholders present in person or by proxyv at such
meeting. Anv amendment shall be certified by the appropriate corporate official,
submitted to the Administrator for his approval or rejection, and if approved. then
certified bv the Administrator _and recorded as provided in G.S. 54C-14 for
certificates of incorporation.

(b) Notwithstanding the provisions of subsection (a) of this section. any State
savings bank mav change its registered office or its registered agent or both in
accordance with the provisions of G.S. 55-5-02. A copyv of the statement or certificate
certified bv the Secretarv of State shall be filed by the savings bank in the office of
the Administrator,

"§ 54C-22. List of stockholders to he maintained.

Everv stock savings bank organized and operated under the provisions of this
Chapter shall at all times cause to be kept an up-to-date list of the names of all its
stockholders. Whenever called upon bv the Administrator, a stock savings bank shall
file in the office of the Administrator a correct list of all its stockholders, the resident
address of each, the number of shares of stock held by each, and the dates of issue.

"§ 54C-23. Branch offices.

(a) Anv State savings bank mav_applv_to the Administrator for permission to
establish a branch office. The application shall be in such form as may be prescribed
bv the Administrator and shall be accompanied by the proper branch application fee.
Branch applications shall be approved or denied by the Administrator within 120

days of filing.
(b) The Administrator shall _approve a_ branch application when all of the

following criteria are met;
(1) The applicant has gross assets of at least ten million dollars

($10.000.000);

(2) The applicant has evidenced financial responsibility;

(3) The applicant has a net worth equal to or exceeding the amount
required by the insurer of deposit accounts;

(4) The applicant has an acceptable internal control system. Such a

svstem would include certain basic_internal control requirements
essential to the protection of assets and the promotion of
operational efficiency regardless of the size of the applicant.

(c) Upon receipt of a branch application, the Administrator shall examine or
cause to be examined all the relevant facts connected with the establishment of the
proposed branch office. If it appears to the satisfaction of the Administrator that the
applicant has complied with all the requirements set forth in this section and the
regulations for the establishment of a branch office and that the savings bank is
otherwise lawfullv _entitled to establish such branch office. then the Administrator

shall approve the branch application.
Page 17 Senate DRS7502
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(d) Not more than 10 days following the filing of the branch application with the
Administrator, the applicant shall cause a notice to be published in a newspaper of
general circulation in the area to be served by the proposed branch office. Such
notice shall contain:

(1) A statement that the branch application has been filed with the
Administrator;

(2) The proposed address of the branch office, including city or town
and street; and

(3) A statement that any interested or affected party may file a written
statement with the Administrator. within 30 days of the date of the
publication of the notice. protesting the establishment of the
proposed branch office _and requesting a hearing before the
Administrator on_the application.

(e) Anv interested or_ affected party may file a written statement with the
Administrator within 30 days of the date of initial publication of the branch
application notice, protesting the establishment of the proposed branch office and
requesting a hearing before the Administrator on the application. If a hearing is held
on the branch application, the Administrator shall onlv receive information and hear
testimonv from the applicant and from anv_interested or affected party which is
relevant to the branch application_and the operation of the proposed branch office.
The Administrator shall issue his final decision on the branch application within 30
davs following the hearing. Such final decision shall be in _accordance with the
applicable provisions of Chapter 150B of the General Statutes.

(f) If a hearing is not held on the branch application, the Administrator shall issue
his final decision within 120 days of the filing of the application. Such final decision
shall be in accordance with the applicable provisions of Chapter 150B of the General
Statutes.

(¢) Any partv_to a branch application may appeal the final decision of the
Administrator to the Commission_at anv_time after final decision. but_not later than
30 davs after a written copv_of the final decision is served upon the partv_and his
attornev of record by personal service or by certified mail. Failure to file such appeal
within the time stated shall operate as a waiver of the right of such partv to review by
the Commission and by a court of competent jurisdiction in accordance with Chapter
150B of the General Statutes. relating to judicial review.

"§ 34C-24. Request to change location of a branch or principal office.

The board of directors of a State savings bank mav change the location of a branch
office or the principal office of the savings bank with the prior written approval of
the Administrator. The Administrator _may request. and the savings bank shall
provide, such information _as the Administrator determines is necessary to_evaluate
the request.

"§ 34C-25. Approval revoked; branch office.

The Commission _may, for good cause and_after a hearing, order the closing of a
branch office. Such order shall be made in writing to the savings bank and shall fix a
reasonable time after which the savings bank shall close the branch office.
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"§ 54C-26. Branch offices closed.
The Board of a State savings bank mav discontinue the operation of a branch

“office upon giving at least 30 davs prior written notice to the Administrator, the

notice to include the date upon which the branch office shall be closed.
"8 54C-27. Loan production office.

A_State savings bank mav open or close a loan production office with the prior
written approval of the Administrator. The Administrator may request. and the
savings bank shall provide., such information as the Administrator determines_is
necessary to evaluate the request.

"§8§ 54C-28 to 54B-29: Reserved for future codification purposes.
"ARTICLE 3.

"Corporate Changes.
"§ 54C-30. Conversion to savings bank.

(a) Anv association or State or national bank, upon a majority_vote of its board of
directors, may apply to the Administrator for permission_to convert to a State savings
bank and for certification of appropriate _amendments to _its certificate of
incorporation to_effect the change. Upon receipt of an application to_convert to a
State savings bank. the Administrator shall examine all facts connected with the
conversion. The expenses and cost of the examination shall be paid bv the depository
institution applving for permission to convert.

(b) The converting depositorv_institution shall submit a plan of conversion as a
part of the application to the Administrator. The Administrator mav_approve it with
or_without amendment. If he approves the plan, then the plan shall be submitted to
the members or_stockholders as provided in the next subsection. If he refuses to

approve the plan, he shall state his objections in writing and give the converting
depository institution an opportunity to amend the plan to obviate such objections or
to appeal his decision to the Commission.

(c) _ After lawful notice to the members or stockholders of the converting

depository institution and full and fair disclosure. the substance of the plan must be
approved bv a majoritv_of the total votes which members or stockholders of the
institution are eligible and_entitled to cast. Such a vote by the members or

stockholders may be in person or bv proxv. Following the vote of the members or
stockholders. the results of the vote certified bv an appropriate officer of the

converting depository _institution _shall be filed with the Administrator.  The
Administrator shall then either approve or disapprove the requested conversion to a
State savings bank. After approval of the conversion. the Administrator shall
supervise and monitor the conversion process and he shall ensure that the conversion
is conducted pursuant to law and the approved plan of conversion.

(d) The administrator mav_promulgate such rules and regulations as may be

necessary to govern conversions under this section.
"§ 54C-31. Conversion from State to federal charter.
Any_ State savings bank. stock or mutual. organized and operated under the

provisions of this Chapter. mav convert to a federal charter in accordance with the
provisions of the laws and regulations of the United States and with the same force
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and effect as though originally incorporated under such laws, and the procedure to

effect such conversion shall be as follows:

(1)

The savings bank_ shall submit_a plan_of conversion to the
Administrator, and he may approve the same. with or without
amendment, or refuse to approve the plan. If he approves the
plan, then the plan _shall be submitted to the members or
stockholders as provided in the next subdivision. If he refuses to
approve the plan. he shall state his objections in writing and give
the converting savings bank an opportunity to_amend the plan to
obviate _such objections or to appeal his decision to the
Commission.

A _meeting of the members or stockholders shall be held upon not
less than 15 days’ notice to_each member_or_stockholder. Notice
can _be made either by mailing such to each member or
stockholder, postage prepaid. to the last known address or bv the
board of directors causing to be published once a week for two
weeks preceding such meeting, in _a newspaper_of general
circulation in the county where such savings bank has its principal
office. a notice of the meeting. [t shall be regarded as sufficient
notice of the purpose of the meeting if the notice contains
substantially the following statement: "The purpose of this meeting
is to consider the conversion of this State-chartered savings bank to
a federal charter, pursuant to the laws of the United States." An
appropriate officer of the savings bank shall make proof by
affidavit_at such meeting of due service of the notice or call for

said meeting.

- At _the meeting of the members or stockholders of such savings

bank such members or stockholders mayv bv affirmative vote of a
majoritv_of votes or shares present. in_person or by proxv. resolve
to_convert said savings bank to a federal charter. A copv of the
minutes of the meeting of the members or stockholders certified by
an_appropriate officer of the savings bank shall be filed in the
office of the Administrator. The said certified copv_ when so filed
shall be prima facie evidence of the holding and the action of the
meeting.

Within a reasonable time after the receipt of a certified copv of the
minutes, the Administrator shall either approve or disapprove the
proceedings of the meeting for compliance with the procedure set
forth in_this section, If the Administrator approves the
proceedings. he shall issue a certificate of his approval of the
conversion. Such certificate shall be recorded bv the savings bank
in_the office of the Secretarv_of State. If the Administrator
disapproved the proceedings he shall provide a written explanation
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of his disapproval and notifv the savings bank of his disapproval.
The savings bank may appeal a _disapproval to the Commission.

(5) The savings bank shall file an application, in the manner
prescribed or authorized by the laws and regulations of the United
States, to consummate the conversion to a federal charter. A copy
of the charter or_authorization issued to the savings bank by the
appropriate federal regulatory authority shall be filed with the
Administrator.  Upon filing with the Administrator the savings
bank shall cease to be a State savings bank and shall be a federal
depository institution.

(6) Whenever any savings bank shall convert to a federal charter it
shall cease to be a savings bank under the laws of this State, except
that its corporate existence shall be deemed to be extended for the
purpose of prosecuting or defending suits by _or against it and of
enabling it to close its business affairs as a_State savings bank and
to dispose of and convev_its property. At the time when such
conversion _becomes effective all the property of the State savings
bank including all its rights, title and interest in and to all property
of whatever kind. whether real. personal or mixed. and things in
action. and everv_right. privilege, interest and asset of any
conceivable value or benefit then existing, belonging or pertaining
to_it, or which would inure to it, shall immediately by act of law
and without anv_convevance or _transfer. and without any further
act or deed. be vested in and become the property of the federal
depository institution which shall have, hold and enjov the same in
its own right as fully and to the same extent as the same was
possessed, held. and enjoved by the savings bank; and the federal
depository institution as of the effective time of such conversion
shall succeed to all the rights. obligations. and relations of the State
savings bank.

"8§ 54C-32. Simultaneous charter and ownership conversion.

(a) In the event of a State charter to federal charter conversion, when the form of
ownership will also simultaneously be changed from stock to mutual. or from mutual
to stock. the conversion shall proceed initiallv_as if it involves onlv_a charter
conversion. under G.S. 34B-30. After the savings bank becomes a_federal depository
institution. then the federal regulatorv__authority shall govern the continuing
conversion of the form of ownership of such newlv converted depository institution,

(b) In the event of a federal charter to State charter conversion, when the form of
ownership will also simultaneously be changed from stock to mutual or from mutual
to stock. the conversion shall proceed initiallv as if it involves onlv a charter
conversion under G.S. 54C-31. After the federal depository institution becomes a
State savings bank, the provisions of G.S. 54C-33 or G.S. 54C-34 shall govern the
continuing conversion of the form of ownership of such newlv converted savings
bank. _
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(c) The provisions of this section shall not apply to any simultaneous charter and
ownership conversion accomplished in  conjunction with a merger under the
provisions_of G.S. 54C-40.

"§ 84C-33. Conversion of mutual to stock savings bank.

(a) Any mutual savings bank mayv _convert from mutual to the stock form of
ownership as provided in this section.

(b) A mutual savings bank may_apply to the Administrator for permission to
convert to a stock savings bank and for_ certification of appropriate amendments to
the savings bank’s certificate of incorporation. Upon receipt of an_application to
convert from mutual to_ stock form the Administrator shall examine all facts
connected with the requested conversion. The expenses and cost of such
examination, monitoring and supervision shall be paid by the savings bank applving
for permission to convert.

(c) The savings bank shall submit a plan_of conversion as a part of the application
to__the Administrator. The Administrator may approve it with or without

amendment, if it appears that:
(1) After conversion the savings bank will be in sound financial

condition and will be soundly managed;

(2) The conversion will not impair the capital of the savings bank nor
adverselv affect the savings bank’s operations;

(3) The conversion will be fair and equitable to the members of the
savings bank and no person whether member, emplovee or
otherwise. will receive anv inequitable gain or advantage by reason
of the conversion;

(4) The savings bank services provided to the public by the savings
bank will not be adversely affected by the conversion;

(5) The substance of the plan has been approved by a vote of two-
thirds of the board of directors of the savings bank;

(6) All shares of stock issued in connection with the conversion are
offered first to the members of the savings bank;

(7) Al stock shall be offered to members of the savings bank and
others in_prescribed amounts and otherwise pursuant to a formula
and procedure which is fair and equitable and will be fairly
disciosed to all interested persons;

(8) The plan provides a statement as to whether stockholders shall

have preemptive rights to _acquire additional or treasuryv shares of
the savings bank.

If the Administrator approves the plan, then the plan shall be submitted to the
members as provided in the next subsection. If he refuses to approve the plan, the
Administrator_shall state his objections_in_writing and give the converting savings
bank an opportunity to_amend the plan to obviate such objections or to appeal his
decision to the Commission.

(d) After lawful notice to the members of the savings bank and full and fair
disclosure, the substance of the plan must be approved bv a majoritv of the total votes
Senate DRS7502 Page 22
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which members of the savings bank are eligible and entitled to cast. Such a vote by
the members mav be in person or by proxy. Following the vote of the members, the
results of the vote certified bv an appropriate officer of the savings bank shall be filed
by the Administrator. The Administrator shall then_either approve or disapprove the
requested conversion. _After approval of the conversion. the Administrator shall
supervise and monitor the conversion process and he shall ensure that the conversion
is conducted pursuant to law and the savings bank’s approved plan of conversion.

(¢) The Administrator may promulgate such rules and regulations as may be
necessary to _govern conversions; provided, however, that such rules and regulations
as _may be promulgated bv the Administrator shall be equal to or exceed the
requirements_for conversion, if any. imposed by the federal insurer of deposit
accounts,

"§ 54C-34. Conversion of stock savings bank to mutual savings bank.

Any stock savings bank organized and operating under the provisions of this
Chapter may. subject to the approval of the Administrator, convert to a mutual
savings bank under the provisions of this section. The Administrator may
promulgate rules and regulations governing the conversion of stock savings banks to
mutual savings banks. Such rules and regulations shall include, but shall not be
limited to requirements that:

(1) The conversion neither impair the capital of the converting savings

bank nor adversely affect its operations;

(2) The conversion shall be fair and equitable to all stockholders of
the converting savings bank:

(3) The public shall not be adversely affected by the conversion;

(4) Conversion of a savings bank shall be accomplished only pursuant
to a plan approved bv the Administrator. Said plan must have
been approved by an affirmative vote of two-thirds of the members
of the board of directors of the converting savings bank. after a full
and fair disclosure to_the stockholders. by an affirmative vote of a
majoritv_of the total votes which stockholders of the savings bank
are eligible and entitled to cast;

(5) The plan of conversion provides that:

a. Deposit __accounts be issued in connection with the
conversion to the stockholders of the converting savings
bank;

b. A uniform date be fixed for the determination of the

stockholders 1o whom. and the amount to each stockholder
of which. deposit accounts shall be made available;

Deposit accounts so made available to stockholders be based
upon a fair and equitable formula approved bv_the
Administrator _and _fullv _and fairlv disclosed to the
stockholders of the converting savings bank.

"§ 54C-35. Merger of like savings banks.
Page 23 Senate DRS7502
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Any two or more mutual savings banks or anv two or more stock savings banks

organized and operating. may merge or _consolidate into a single savings bank. The

procedure to effect such merger shall be as follows:

(1

"The directors. or_a majority_of them. of such savings banks as

desire_to merge. may. at separate meetings, enter into a written
agreement of merger signed bv them and under the corporate seals
of the respective savings banks specifving each savings bank to be
merged and the savings bank which is to receive into itself the
merging savings bank or banks, and prescribing the terms and
conditions of the merger and the mode of carrving it into effect.
The merger agreement may provide such other provisions with
respect to the merger as appear necessarv or _desirable. or as the
Administrator may require to_enable him to discharge his duties
with respect to such merger.

A _meeting of the members or stockholders of each of the savings
banks shall be held separatelv upon_written notice of not less than
15 days to members or stockholders of each savings bank. The
notice shall specifv the time, place. and purpose for the calling of
the meeting. Notice shall be made by personal service or postage
prepaid mail to the last address of each member or stockholder
appearing upon the records of the savings bank and by publication
of notice at least once a week for two weeks preceding the meeting
in_one or more newspapers of general circulation in the countv or
counties where each savings bank has its principal or a branch
office, or in_a newspaper of general circulation in _an adjoining
county if none is available in the county. An appropriate officer of
the savings bank shall make proof by affidavit at such meeting of
the due service of the notice or call for said meeting.

At _separate meetings of the members or stockholders of the
respective savings banks. the members or stockholders may adopt.
bv_an affirmative vote of a majority of the votes or shares present,
in_person or by proxy. a resolution to merge into a single savings
bank upon the terms of the merger agreement as shall have been
agreed upon bv the directors of the respective savings banks and as
approved bv the Administrator. Upon the adoption of the
resolution. a_copv_of the minutes of the proceedings of the.
meetings of the members or stockholders of the respective savings
banks certified bv _an appropriate officer of the merging savings
banks. shall be filed in_the office of the Administrator. Within 15
days after the receipt of a certified copv_of the minutes of such
meetings the Administrator shall either approve or disapprove the
proceedings for compliance with this section. If the proceedings
are approved by him, he shall issue a certificate of his approval of
the _merger. The certificate shall be filed and recorded in the
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office of the Secretary of State. When the certificate is so filed, the
merger agreement shall take effect according to its terms and shall
be binding upon all the members or stockholders of the savings
banks merging, and it shall be deemed to be the act of merger of
such constituent savings banks under the laws of this State. and the
certificate or certified copv thereof shall be evidence of the
agreement and act of merger of the savings banks and the
observance and performance of all acts and conditions necessary to
have been observed and performed precedent to such merger.
Within 60 days after its receipt from the Secretary of State. the
certified copy of the certificate shall be filed with the register of
deeds of the county or counties in _which the respective savings
banks so merged have recorded their original certificates of
incorporation. Failure to so file shall only subject the savings bank
to a penalty of one hundred dollars ($100.00) to be collected by
the Secretary of State. If the Administrator disapproved the
proceedings. he shall issue a written statement of the reasons for
his disapproval and notifv _the savings banks to that effect. Such
disapproval may be appealed by the savings banks to the
Commission.
Upon the merger of anv savings bank., as above provided into
another:
a. Its corporate existence shall be merged into that of the
receiving savings bank: and all its right, title. interest in and
to all propertv of whatsoever _kind, whether real, personal or
mixed. and things in action, and everyv right. privilege,
interest or asset of anv conceivable value or benefit then
existing belonging or pertaining to it, or which would inure
to it under an unmerged existence, shall immediately by act
of law and without anv convevance or transfer, and without
anv further act or deed. be vested in and become the
propertv _of such receiving savings bank which shall have,
hold. and enjov the same_in its own right as fully and to the
same extent as if the same were possessed. held. or enjoved
bv the savings banks so merged: and such receiving savings
bank shall absorb fullv and completely the savings bank or
banks so merged.
Its rights. liabilities. obligations. and relations to any person
shall remain unchanged and the savings bank into which it
has been merged shall, bv_the merger, succeed to all the
relations. obligations. and liabilities as though it had itself
assumed or incurred the same. No obligation or liability of
a member, customer. or stockholder in a savings bank which
is a partv to the merger shall be affected by the merger, but

=
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obligations _and _liabilities shall continue as they existed
before the merger. unless otherwise provided in the merger
agreement.

A pending action or_other judicial proceeding to which any
savings bank that shall be so merged is a party, shall not be
deemed to _have abated or to have discontinued by reason of
the merger, but mayv be prosecuted to final judgement,
order. or _decree in the same manner as_if the merger had
not _been made; or the receiving savings bank may be
substituted as a party to such action or proceeding, and any
judgement, order. or decree may be rendered for or against
it_that might have been rendered for or against such other
savings bank if the merger had not occurred,

(5) Notwithstanding any other provision of this section, the
Administrator mayv_waive anv_or_all of the foregoing requirements
upon finding that such waiver would be in the best interest of the
members or stockholders of the merging savings banks.

"§ 54C-36. Merger of savings banks where ownership is converted.

(a) Anv two or more State mutual savings banks may merge to form a single State
stock savings bank in_separate merger-conversion proceedings or in simultaneous
merger-conversion proceedings.

(b) Anv two or more State stock savings banks mav merge to form a single State
mutual savings bank in separate merger-conversion proceedings or in _simultaneous
merger-conversion proceedings.

(c) The Administrator mav_promulgate rules and regulations to facilitate the
transition from two or more savings banks to a single savings bank under a new form
of ownership.

"§ 34C-37. Merger of mutual and stock savings banks.

(a) Anv two or more savings banks. when one or more is mutuallv owned and one
or more is stock owned. mav merge to form either a mutual or stock savings bank in
separate conversion-merger proceedings or in simultaneous conversion-merger
proceedings.

(b) The Administrator _mav_promulgate rules and regulations to facilitate the
merger of mutual and stock savings banks.

"§ 54C-38. Simultaneous merger and conversion.

(a) Anv combination of associations and State savings banks may merge to form
either an association or a State savings bank.

(b) The Administrator_shall promulgate rules and regulations to facilitate the
merger of associations and State savings banks.

"§ 54C-39. Merger of federal charters with State savings banks.

(a) Anv two or more depositorv_institutions, when one or more is a_State savings
bank and one or more is a federal depositorv_institution operating in North Carolina,
mav merge under either a State savings bank charter or a federal charter.
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(b) The Administrator shall promulgate rules and regulations to facilitate the
merger of federal depository institutions and State savings banks.
"§ 54C-40. Voluntary dissolution by directors.

A State savings bank may be voluntarily dissolved by a majority vote of the board
of directors when substantially _all of the assets have been sold for the purpose of
terminating the business of the savings bank or as provided in G.S. 55-14-01 and
when a certificate of dissolution is recorded in the manner required by this Chapter
for the recording of certificates of incorporation.

"§ 54C-41. Voluntary dissolution by stockholders or members.

At any annual or special meeting called for such purpose. a savings bank may, by
an affirmative vote in person or bv proxv of at least two-thirds of the total number of
shares or votes which all members or_stockholders of the association are entitled to
cast, resolve to dissolve and liquidate the savings bank and adopt a plan of voluntary
dissolution. Upon adoption of such resolution and plan of voluntary dissolution, the
members or stockholders shall proceed to elect not more than three liquidators who
shall post bond as required bv _the Administrator. The liquidators shall have full
power to execute the plan: and the procedure thereafter shall be as follows:

(1) A copv of the resolution certified by an appropriate officer of the
savings bank together with the minutes of the meeting of members
or stockholders, the plan of liquidation, and an_itemized statement
of the savings bank’s assets and liabilities sworn to bv_a majority of
its board of directors, shall be filed with the Administrator. The
minutes of the meeting of members or_ stockholders shall be
certified by an appropriate officer of the association, and shall set
forth the notice given and the time of mailing thereof, the vote on
the resolution and the total number of shares or votes which all
members of the savings bank were entitled to cast thereon, and the
names of the liquidators elected.

(2) If the Administrator finds that the proceedings are in accordance
with the provisions of this Chapter. and that the plan of liquidation
is not unfair to anv_person affected, he shall attach his certificate of
approval to the plan and shall forward one copy to the liquidators
and one copv_to the savings bank’s federal deposit account
insurance. corporation. Once the Administrator has approved the
resolution and the plan of liguidation it shall thereafter be
uniawful for such savings bank to accept anv_additional deposit
accounts or_additions to deposit_accounts or make anv additional
loans. but all its income and receipts in excess of actual expenses
of liquidation of the savings bank shall be applied to the discharge
of its liabilities.

(3) The liquidator or liquidators so_ appointed shall be paid a
reasonable compensation bv the liquidating savings bank subject to
the approval of the Administrator.
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(4) The plan shall become effective upon the recording of the
Administrator’s certificate of approval in the manner required by
this Chapter for the recording of the certificate of incorporation.

(5) The liquidation of the savings bank shall be subject to the
supervision and examination of the Administrator.

"§ 54C-42. Rules, regulations, and reports of voluntary dissolution.

(a) The Administrator shall promulgate rules and regulations governing the
dissolution and liquidation_of State savings banks.

(b) Upon completion of liquidation, the liquidators shall file with the
Administrator a final report and accounting of the liquidation. The approval of the
report by the Administrator shall operate as a complete and final discharge of the
liquidators, the board of directors, and each member or stockholder in connection
with the liquidation of the savings bank. Upon approval of the report, the
Administrator shall issue a certificate of dissolution of the savings bank and shall
record same in the manner required by this Chapter for the recording of certificates
of incorporation; and upon such recording, the dissolution shall be effective.

"§ 54C-43. Stock dividends.

No dividend on stock shall be paid unless the savings bank has the prior written
approval of the Administrator_except as provided in such rules and regulations as the
Administrator mav adopt.

"§ 54C-44. Supervisory mergers, consolidations, conversions, and combination
mergers and conversions.

(a) Notwithstanding anv_other provision of this Chapter, in order to protect the
public. including members. depositors. and stockholders of a State savings bank. the
Administrator. upon making a finding that a State savings bank is unable to operate
in a safe and sound manner. mav_authorize or require a short form merger,
consolidation. conversation, or_combination merger and conversion of the State
savings bank, or any other transaction. as to which the finding is made.

(b) The Administrator shall promulgate rules and regulations to govern
supervisory _mergers. _consolidations, conversions, combination _mergers and
conversions, and other supervisory action authorized by this section.

"§ 54C-45. Interim savings banks.

(a) Article 2 of this Chapter shall not apply to applications for permission to
organize an interim State savings bank so long as the application is approved by the
Administrator.

(b) Preliminarv approval of an application for permission to organize an interim
State savings bank shall be conditional upon the Administrator’s approval of an
application to merge the interim savings bank and an existing stock savings bank or
on the Administrator’s approval of any other transaction.

(c) The Administrator _shall promulgate rules and regulations to govern the
formation of interim savings banks authorized by this section.

"8§ 54C-46 to 54C-51: Reserved for future codification purposes.
"ARTICLE 4.
"Supervision.
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"§ 54C-52. Supervision.

(a) The Administrator of the Savings Institutions Division of the State is
empowered and directed to perform the duties and exercise the powers as to_savings
banks organized or operated under this Chapter except as otherwise provided herein.

(b) The Savings Institutions Commission_is vested with full power and authority to
review, approve. disapprove. or modify anv action taken by the Administrator in the
exercise of the powers, duties. and functions granted him by this Chapter.

"§ 84C-53. Power of Administrator to promulgate rules and regulations; reproduction
of records.

(a) The Administrator shall have the right, and is empowered. to promulgate
rules, instructions, and regulations as may be necessary to the discharge of his duties
and powers as to savings banks for_the supervision and regulation of savings banks,
and for the protection of the public investing in savings banks.

(b) Without limiting the generality_of the foregoing paragraph, rules, instruction,
and regulations mav be promulgated with respect to:

Reserve requirements;

Stock ownership and dividends;

Stock transfers;

Incorporators, stockholders. directors, officers. and employees of a
savings bank:

Bvlaws;

The operation of savings banks;

Deposit accounts. bonus plans. and contracts for savings programs;
Loans and loan expenses;

Investments;

Forms and definitions;

Tyvpes of financial records to be maintained by savings banks;
Retention periods of various financial records:

Internal control procedures of savings banks;

Conduct and management of savings banks;

Chartering and branching:

Liquidations;

EEEEREEERREE EBRE

(17) Mergers;

(18) Conversions:

(19) Reports which may be required by the Administrator;
(20) Conflicts of interest;

(21) Service corporations; and

(22) Holding companies.
(c) Anv savings bank mav cause anv or all of its records to be recorded. copied.
or_reproduced bv anv photographic. photostatic or miniature photographic process

which correctly. accurately, permanently copies, reproduces or forms a medium for

copving or reproducing the original record on a film or other durable material.
(d) _ Anv such photographic., photostatic or miniature photographic copv_or

reproduction shall be deemed to be an original record in all courts and administrative
Page 29 Senate DRS7502
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agencies for the purpose of its admissibility in evidence. A facsimile, exemplification
or certified copy of anv such photographic copy or reproduction_shall, for all
purposes, be deemed a facsimile, exemplification, or certified copv of the original
record.

(e) The provisions of this section with reference to the retention and disposition of
records shall apply to anv federal savings bank operating in North Carolina unless in
conflict with regulations prescribed by its federal regulatory authority.

"§ 84C-54. Examinations by Administrator: report.

(a) If at anv time.the Administrator deems it prudent, it shall be his duty to
examine and investigate evervthing relating to the business of a State savings bank or
a holding company thereof, and to appoint a suitable and competent person to make
such investigation. The investigator shall file with the Administrator a full report of
his finding in such case. including in his report any violation of law or any
unauthorized or unsafe practices of the savings bank disclosed by his examination.

(b) The Administrator shall furnish a copy of the report to the savings bank
examined and mayv, upon request. furnish a copy of or excerpts from the report to the
insurer _of accounts.

(¢) No savings bank may willfully delay or willfully obstruct an examination in
anv fashion. Anv person failing to comply with this subsection shall be guilty of a
misdemeanor.

(d) No person having in his possession or control any books. accounts, or papers
of anv State savings bank shall refuse to exhibit same to the Administrator or his
agents on_demand. or shall knowingly or willinglv make any false statement in regard
to the same. Anv person failing to comply with this subsection shall be guilty of a
misdemeanor.

"§ 54C-55. Supervision and examination fees.

(a) Everv State savings bank, including savings banks in process of voluntary
liquidation. or_a holding company thereof, shall pay into the office of the
Administrator each July a supervisory fee. Examination fees shall be paid promptly
upon an association’s receipt of the examination billing. The Administrator, subject
to the advice and consent of the Commission, shall. or on before June 1 of each vear:

(1) Determine and fix the scale of supervisory and examination fees to
be assessed and collected during the next fiscal vear;

(2) Determine and fix the amount of the fee and set the fee collection
schedule for the fees to be assessed to and collected from
applicants to_defray_the cost of processing their charter. branch,
merger. conversion. holding companv__acquisition, and name

(b) All funds and revenue collected bv the Division under the provisions of this
section and the provisions of all other sections of this Chapter which authorize the
collection of fees and other funds shall be deposited with the State Treasurer of
North Carolina and expended under the terms of the Executive Budget Act, solely to
defrav expenses incurred bv the office of the Administrator in carrving out its
supervisorv_and auditing functions.
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(c) Notwithstanding any of the provisions of subsections (a) and (b) of this section,
whenever the Administrator under_the provisions of G.S. 54C-54 appoints a suitable
and competent person, other than a person_emploved by the Administrator’s office,
to make an examination and investigation_of the business of a State savings bank, all
costs and expenses relative to such examination and investigation shall be paid bv
such savings bank.

"8 54C-56. Prolonged audit, examination or revaluation; payment of costs.

(a) If, in the opinion of the Administrator, an examination conducted under the
provisions_of G.S. 54C-55 fails to disclose the complete financial condition of a-
savings bank, he may in order to ascertain its complete financial condition:

(1) Make an extended audit or examination of the savings bank or
cause such an audit or examination to be made by an independent
auditor:

(2) Make an extended revaluation of anv of the assets or liabilities of
the savings bank or cause an _independent appraiser to make such
revaluation.

(b) The Administrator shall collect from the savings bank a reasonable sum for
actual or necessarv expenses of such an audit, examination, or revaluation.

"§ 54C-57. Administrator to have right of access to books and records of the savings
bank; right to issue subpoenas, administer oaths, examine witnesses.

(a) The Administrator and his agents:

(1)  Shall have free access to all books and records of a savings bank,

or a service corporation or holding company thereof, that relate to
its business. and the books and records kept by an officer, agent, or
emplovee relating to or upon which any record is kept;

(2) May subpoena witnesses and administer oaths or affirmations in
the examination of any director. officer. agent. or emplovee of a

savings bank. or a service corporation or holding company thereof
or of anv other person in relation of its affairs, transactions. and

conditions;

3) May require the production of records. books. papers. contracts,
and other documents; and

(4) May order that improper entries be corrected on the books and
records of a savings bank.

(b) The Administrator may issue subpoenas duces tecum.

(c) If a person fails to complv _with a subpoena so issued or a partv or witness
refuses to testifv on anv_matters. a court of competent jurisdiction. on_the application
of the Administrator. shall compel compliance bv proceedings for contempt as in _the
case of disobedience of the requirements of a subpoena issued from such court or a
refusal to testify in such court.

"§ 54C-58. Test appraisals of collateral for loans: expense paid.

a) The Administrator may direct the making of test appraisals of real estate and
other collateral securing loans made bv savings banks doing business in this State,
emplov_competent appraisers. or prescribe a_list from which competent appraisers
Page 31 Senate DRS7502
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mav be selected. for the making of such appraisals by the Administrator, and or anv
and all other acts incident to_the making of such test appraisals.

(b) In lieu of causing such appraisals to be made, the Administrator may accept
an appraisal caused to be made by the insurer of accounts.

(c) The expense and cost of test appraisals made pursuant to_this section shall be
defrayved bv the savings bank subjected to such test appraisals, and each savings bank
doing business in this State shall pay all reasonable costs and expenses of such test
appraisals when it shall be directed.

"§ 54C-59. Relationship of savings banks with the Savings Institution Division,

(a) Except as provided by subsection (b) of this section, a savings bank or any
director. officer. emplovee, or representative_thereof shall not grant or give to the
Administrator or to anv emplovee of the Division, or to their spouses. any loan or
gratuity, directly or indirectly.

(b) Neither the Administrator nor anv employee of the Division shall:

(1) Hold an office or position in any State savings bank or exercise
anv right to vote on_any State savings bank matter by reason of
being a member of the savings bank:

(2) Be interested. directly or indirectly, in any savings bank organized
under the laws of this State: or

(3) Undertake any indebtedness as a borrower, directly or indirectly,
or act as endorser, suretv or guarantor. or sell or otherwise dispose
of anv loan or investment to anyv savings bank organized under the
laws of this State,

(c) Notwithstanding subsection (b) of this section, the Administrator or any
emplovee of the Division mav_be a deposit account holder and receive earnings on
such account and may receive a loan secured by the deposit account.

(d) If the Administrator or any emplovee of the Division has any prohibited right
or interest in a savings bank. either directly or indirectly, at the time of his
appointment. he shall dispose of it within 60 days after the date of his appointment or
employvment. [f the Administrator or any emplovee of the Division is indebted as
borrower directlv or indirectly, or is an endorser. surety Or guarantor on a note. at
the time of his appointment or emplovment. he mayv continue in such capacity until
such loan is paid off.

(e) If the Administrator or anv_employvee of the Division has a loan or other note
acquired by a State savings bank through the secondary market, he mav continue
with the debt until such loan or note is paid off.

"8§ 54C-60. Confidential information.

(a) The following records or_information of the Commission. the Administrator or
the agent(s) of either shall be confidential and shall not be disclosed:

(1) Information obtained or compiled in preparation of or anticipation
of. or during an examination, audit, or investigation of any
association;

(2) Information reflecting the specific collateral given bv a named
borrower, the specific _amount of stock owned by a named
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stockholder. or specific deposit accounts held by a named member
or_customer;

(3) Information obtained, prepared. or compiled during or as a result
of an examination. audit. or investigation of any savings bank bv an
agencv_of the United States. if the records would be confidential
under federal law or regulation;

(4) Information and reports submitted by savings banks to federal
regulatory agencies, if the records or information would be
confidential under federal law or regulation;

(5) Information and_records regarding complaints from the public
received by the Division which concern savings banks when the
complaint would or could result in_an investigation. except to the
management of those savings banks;

(6) Any other letters. reports, memoranda, recordings, charts or other
documents or records which would disclose any information of
which disclosure is prohibited in this subsection.

(b) A court of competent jurisdiction may order the disclosure of specific
information.
(c) The information contained in an _application shall be deemed to be public

.information. Disclosure shall not extend to the financial statement of the

incorporators nor to any further information deemed by the Administrator to be
confidential. ,

(d) Nothing in this section shall prevent the exchange of information relating to
savings banks and the business thereof with the representatives of the agencies of this
State. other states. or of the United States, or with reserve or insuring agencies for
savings banks. The private business and affairs of an individual or company shall not
be disclosed bv _anv person _emploved bv the Division, any member of the
Commission, or by anv_person with whom information is exchanged under the
authoritv_of this subsection.

(e) Anvy official or emplovee violating this section_shall be liable to any person
injured bv disclosure of such confidential information for all damages sustained
thereby. Penalties provided shall not be exclusive of other penalties.

"§ 54C-61. Annual license fees.
All state savings banks shall pav_an annual license fee set bv the Administrator,

, subject to the advice and consent of the Commission, Such license fee shall be used

to defrav the expenses incurred bv the Division in_supervising State savings banks.
The Administrator mav license each State savings bank upon receipt of the license
fee and filing of an application in such form as the Administrator may prescribe.

"§ 54C-62. Statement filed bv savings bank; fees.

Every State savings bank shall file in the office of the Administrator. on or before
the first dav of Februarv in_each vear. in such form as the Administrator shall
prescribe. a statement of the business standing and financial condition of such savings
bank on the preceding 31st dav of December, signed and sworn to by the secretarv of
the savings bank before a notarv public. The statement shall be accompanied by a
Page 33 Senate DRS7502
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filing fee set by the Administrator, subject to the advice and consent of the
Commission. The filing fees shall be used to defray the expenses incurred by the
Division in supervising State savings banks.

"§ 54C-63. Statement examined, approved, and published.

It shall be the duty of the Administrator to receive and thoroughly examine each
annual statement required by G.S. 54C-73, and_if made in compliance with the
requirements thereof, each State savings bank shall publish an abstract of the same in
one of the newspapers of the state, to be selected by the managing officer making the
statement, and at the expense of the savings bank.

"8 54C-64. Prohibited practices.

Anv person who shall engage in anv of the following acts or practices shall be
guilty of a misdemeanor, and upon conviction thereof shall be fined or imprisoned,
or both. in the discretion of the court:

) Defamation: Making. publishing, disseminating, or circulating,
directlv_or indirectly. or aiding., abetting. or encouraging the
making. publishing. disseminating, or circulating of anv_oral,
written. or printed statement which is false regarding the financial
condition of any savings bank.

(2) False _information _and _advertising: Making. publishing,
disseminating. circulating. or otherwise placing before the public in
anv publication, media, notice, pamphlet, letter, poster. or any
other wav., an advertisement, announcement, oOr statement
containing any assertion. representation. or statement with respect
to the savings bank business or with respect to any person in the
conduct of the savings bank business which is untrue, deceptive, or

misleading.
"§8§ 54C-65 to 34C-75: Reserved for future codification purposes.
"ARTICLE 3.
"Enforcement.

"§ 54C-76. Cease and desist orders.

(a) If anv person or savings bank is engaging in, or has engaged in, any unsafe or
unsound practice or unfair and discriminatorv_practice in conducting the savings
bank’s business. or of anv other law, rule, regulation. order or condition imposed in
writing bv the Administrator, the Administrator may issue a notice of charges to such
person or association. A notice of charges shall specifv the acts alleged to sustain a
cease and desist order. and state the time and place at which a hearing shall be held.
A hearing before the Commission on _the charges shall be held no earlier than seven
davs. and no later than 15 davs after issuance of the notice. The charged institution
is entitled to a further exiension of seven davs upon filing a request with the
Administrator. The Administrator _mav_also _issue a notice of charges if he has
reasonable grounds to believe that anv_person or savings bank is about to engage in
anv unsafe or unsound business practice. or anv violation of this Chapter. or any
other law, rule. regulation or order. If, by a preponderance of the evidence. it is
shown that anv person or savings bank is engaged in, or has been engaged in. or is
Senate DRS7502 Page 34
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about to engage in., any unsafe or unsound business practice. or unfair and
discriminatorv practice _or _any_violation of this Chapter, or any other law. rule,
regulation. or order, a cease and desist order shall be issued. The Commission may
issue a temporarv _cease and desist_order to _be effective for 15 davs and may be
extended once for a period of 15 days.

(b) If any person or State savings bank i1s engaging in, has engaged in, or_is about
to engage in_ anv unsafe or unsound practice in conducting the savings bank’s
business. or any violation of the Chapter or of any other law, rules, regulation, order,
or condition imposed in writing by the Administrator, and the Administrator has
determined that immediate corrective action is required, the Administrator may issue
a temporarv cease and desist order. A temporary cease and desist order shall be
effective_immediately upon issuance for a period of 15 days, and may be extended
once for a period of 15 days. Such an order shall state its duration on its face and
the words, ‘Temporarv Cease and Desist Order.” A hearing before the Commission
shall be held within the time that the order remains effective, at which time a
temporary order may be dissolved or made permanent.

"8 54C-77. Civil penalties; State savings banks.

(a) Except as otherwise provided in this Article, anv savings bank which is found
to have violated anv provision of this Article mav be ordered to forfeit and pay a
civil penaltv of up to twentv_thousand dollars (§20.000). Any savings bank which is
found to have violated or failed to complv with anv cease and desist order issued
under the authority of this Article may be ordered to forfeit or pav a civil penalty of
up to twenty thousand dollars ($20.000) for each dav that the violation or failure to
comply continues.

(b)  To enforce the provisions of this section. the Administrator is authorized to
assess such a penaltv and to appear in a court of competent jurisdiction and to move
the court to order pavment of the penalty. Prior to the assessment of the penalty. a
hearing shall be held by the Administrator which shall comply with the provisions of
Article 3A of Chapter 150B of the General Statutes.

(c)_If the Administrator determines that, as a result of a violation of any provision
of this Article_ or of a failure to_ complv with anv cease and desist order issued under
the authoritv_of this Article. a situation exists requiring immediate corrective action,
the Administrator mav_impose_the civil penaltv_in this section on the savings bank
without a prior_hearing. and said penaltv shall be effective as of the date of notice to
the association. Imposition_of such penaltv_mav be directly appealed to the Wake
County Superior Court.

(d) Nothing in this section shall prevent anvone damaged bv a State savings bank
from bringing a separate cause of action in a court of competent jurisdiction.

"8 54C-78. Civil penalties; directors, officers and emplovees.

(a) _Anv person. whether a director. officer or emplovee who is found to have
violated anv_provision_of this Article. whether willfully or as a result of gross
negligence, gross incompetency, or recklessness may be ordered to forfeit and pay a
civil penaltv of up to five thousand dollars ($5.000) per violation. Anv person who is
found to have violated or failed to complv with anv cease and desist order issued
Page 35 Senate DRS7502
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under the authority of this Article, may be ordered to forfeit and pay a civil penalty
of up to five thousand dollars ($5.000) per violation for each day that the violation of
failure to comply continues.

(b) To enforce the provisions of this section, the Administrator is authorized to
assess such a penalty and to appear in a court of competent jurisdiction and to move
the court to order pavment of the penalty. Prior to the assessment of the penalty. a
hearing shall be held by the Administrator which shall comply with the provisions of
Article 3A of Chapter 150B of the General Statutes.

(c) Whenever the Administrator shall determine that an emergency exists which
requires immediate corrective_action, the Administrator, either before or after
instituting anv other action or proceeding authorized by this Article. may request the
Attorneyv General to institute a civil action in a court of competent jurisdiction, in the
name of the State upon the relation of the Administrator seeking injunctive relief to
restrain or enjoin the violation or threatened violation of this Article and for such
other and further relief as the court mav deem proper. Instituting an action for
injunctive relief shall not relieve any party to such proceedings from anyv civil or
criminal penalty prescribed for violation of this Article.

(d) Nothing in this section shall prevent anvone damaged bv a director, officer or
emplovee of a State savings bank from bringing a separate cause of action in a court
of competent jurisdiction,

"§ 54C-79. Criminal penalties.

(a) The provisions of this section shall in no event extend to persons who are
found to have acted onlv with gross negligence. simple negligence, recklessness or
incompetence.

(b) In addition to any of the other penalties or remedies provided by this Article,
the following shall be deemed to be misdemeanors and shall be punishable as
provided in Chapter 14 of the North Carolina General Statutes:

(1)  The willful or knowing violation of the provisions of this Article by
anv employee of the Division,

(2)  The willful or knowing violation of a cease and desist order which
has become final in that no further administrative or judicial
appeal is available.

(¢) In addition to anv of the other penalities or remedies provided by this_Article,
the willful omission. making. or concurrence in making or publishing a written
report. exhibit. or entrv_in_a financial statement on the books of the association,
which contains a material statement known to be false shall be deemed to be a
misdemeanor and shall be punishable as provided in Chapter 14 of the North
Carolina General Statutes. For purposes of this section, ‘material’ shall mean ‘so
substantial and important as to_influence a reasonable and prudent businessman or
investor.’

(d) The Administrator is authorized to enforce this section in a court of
competent jurisdiction.

"§ 54C-80. Primary jurisdiction.
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Whenever an agency of the United States government shall defer to the
Administrator. or notify the Administrator_of pending action against a savings bank
chartered by this State or fail to exercise its authority over any State- or federally-
chartered savings bank doing business in this state, the Administrator shall have the
authority to exercise jurisdiction over the savings bank.

"§ 54C-81. Supervisory control.

(a) Whenever the Administrator_determines that a savings bank is conducting its
business in an unsafe or unsound manner or in_any fashion which threatens the
financial integrity or sound operation of the savings bank. the Administrator _may
serve a notice of charges on_the savings bank, requiring it to show cause why it
should not be placed under supervisory control. Such notice of charges shall specify
the grounds for supervisory control. and set the time and place for a hearing. A
hearing before the Commission pursuant to such notice shall be held within 15 days
after issuance of the notice of charges, and shall comply with the provisions of Article
3A of Chapter 150B of the General Statutes.

(b) If. after the hearing provided above. the Commission determines that
supervisory control of the_savings bank is necessary to protect the savings bank’s
members. customers, stockholders or creditors, or the general public, the
Administrator shall issue an order taking supervisory control of the savings bank. An
appeal mav be filed in the Wake County Superior Court.

(c) If the order taking supervisory control becomes final, the Administrator may
appoint an agent to supervise and monitor the operations of the savings bank during
the period of supervisory control. During the period of supervisory control, the
savings bank shall act in accordance with such instructions and directions as may be
given bv the Administrator directly or through his supervisorv_agent and shall not act
or fail to act except when to do so would violate an outstanding cease and desist
order.

(d) Within 180 davs of the date the order taking supervisory control becomes
final. the Administrator shall issue an order approving a plan for the termination of
supervisorv control. The plan may provide for:

(1)  The issuance by the savings bank of capital stock;

(2) The appointment of one or more officers and/or directors;

(3)  The reorganization, merger, or consolidation of the savings bank:
(4)  The dissolution and liquidation of the savings bank.

The order approving the plan shall not take effect for 30 davs during which time
period an appeal may be filed in_ the Wake County Superior Court.

(e) The costs incident to this_proceeding shall be paid by the savings bank
provided such costs are found to be reasonable.

(f) For the purposes of this section, an order shall be deemed final if:

(1) No appeal is filed within the specific time allowed for the appeal.
or
(2)  After all judicial appeals are exhausted.
"§ 54C-82. Removal of directors, officers and emplovees.
Page 37 Senate DRS7502
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(a) If. in the Administrator’s opinion., one or more directors, officers or employees
of anv savings bank has participated in_or consented to anv violation of this Chapter,
or any other law, rule. regulation or order. or anv unsafe or unsound business
practice in_the operation of any savings bank; or anv_insider loan not specificallv
authorized by or pursuant to this Chapter: or any repeated violation of or failure to
comply with any savings bank’s byvlaws. the Administrator_may serve a written notice
of charges upon the director. officer and emplovee in question, and the savings bank,
stating his_intent to remove said director, officer or emplovee. Such notice shall
specify the conduct and place for the hearing before the Commission to be held. A
hearing shall be held no earlier than 15 days and no later than 30 days after the
notice of charges is served. and it shall comply with the provisions of Article 3A of
Chapter 150B_of the General Statutes. If. after the hearing. the Commission
determines that the charges asserted have been proven by a preponderance of the
evidence. the Administrator mav_issue an order removing the director, officer or
emplovee in question. Such _an order shall be effective upon issuance and mayv
include the entire board of directors or all of the officers of the savings bank.

(b) If it is determined that any director, officer or emplovee of anv savings bank
has knowingly participated in or consented to_anv violation of this Chapter. or anv
other law. rule. regulation or order. or _engaged in anv unsafe or unsound business
practice in the operation of anv savings bank, or any repeated violation of or failure
to complv with anv savings bank’s bvlaws. and that as a result, a situation exists
requiring immediate corrective action, the Administrator may issue an _order
temporarilv removing such person or persons pending a hearing. Such an order shall
state its duration of its face and the words. ‘Temporary Order of Removal.” and shall
be effective upon issuance. for a period of 15 days, and may be extended once for a
period of 15 days. A hearing must be held within 10 days of the expiration of a
temporary order. or anv_extension_thereof. at which time a temporarv_order may be
dissolved or converted to a permanent order.

(c) Any removal pursuant to subsections (a) or (b) of this section shall be effective
in all respects as if such removal had been made by the board of directors and the
members or the stockholders of the savings bank in question.

(d) Without the prior written aporoval of the Administrator, no director, officer or
emplovee permanentlv_removed pursuant to this section shall be eligible to be
elected. reelected or appointed to anv_position_as a director. officer or emplovee of
that savings bank. nor_shall such a director, officer or emplovee be eligible to be
elected to or retain a position_as a director. officer or emplovee of anv other State
savings bank.

"§ 54C-83. Involuntarv liquidation.

(a) The Administrator with prior approval of the Commission may_take custodv of
the books. records and assets of everv _kind and character of any savings bank
organized and operated under the provisions of this Chapter for anv of the purposes
hereinafter enumerated_if it reasonably appears from examinations or from reports
made to the Administrator that:
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(1) The directors, officers. or liquidators have neglected, failed or
refused to take such action which the Administrator mav deem
necessarv for the protection of the savings bank or have impeded
or obstructed an _examination; or
The net worth of the savings bank is impaired to the extent that
the realizable value of its assets is insufficient to pay in full its
creditors and holders of deposit accounts; or
(3) The business of the savings bank is being conducted in a
fraudulent, illegal or unsafe manner, or that the savings bank is in
an unsafe or unsound condition to_transact business: (any savings
bank which. except as authorized in writing by the Administrator,
fails to make full payment of any withdrawal when due is in _an
unsafe or unsound condition to transact business, notwithstanding
such provisions of the certificate of incorporation or such statutes
or regulations with respect to pavment of withdrawals in_event a
savings bank does not pay all withdrawals in full): or
(4) The officers, directors, or employees have assumed duties or
performed acts _in__excess of those authorized by statute or
regulation or charter. or without supplving the required bond: or
(3) The savings bank has experienced a substantial dissipation of assets
or earnings due to any violation or violation of statute or
regulation, or due to anyv unsafe or unsound practice or practices;
or
(6) The savings bank is insolvent, or is in imminent danger of
insolvencv or has suspended its ordinary business transactions due
to_insufficient funds: or
(1)  The savings bank is unable to continue operations.

(b) Unless the Administrator finds that such an emergency exists which may result
in loss to members, deposit account holders. stockholders, or creditors. and which
requires that he take custodv_immediately, he shall first give written notice to the
directors and officers specifving the conditions criticized and allowing a reasonable
time in which corrections may be made before a receiver shall be appointed as
outlined in subsection (d) below. _

(c) The purposes for which the Administrator may take custodv of a savings bank

include, but are not limited to. examination or further examination, conservation of
its assets. restoration of impaired capital, and the making of anv reasonable or
equitable adjustment deemed necessary by the Administrator under any plan of
reorganization.
(d) If the Administrator after taking custodv of a savings bank finds that one or
more of the reasons for having taken custodv continue to exist through the period of
his custody. with little or no likelihood of amelioration of the situation. then he shall
appoint as receiver or co-receiver anv_qualified person, firm. or corporation for the
purpose of liquidation of the savings bank. which receiver shall furnish bond in form,
amount, and with suretv_as the Administrator may require. The Administrator may
Page 39 Senate DRS7502
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appoint the association’s deposit account insurance corporation or its nominee as the
receiver. and such insuring corporation shall be permitted to serve without posting
bond.

(e) In the event the Administrator appoints a receiver for a savings bank. he shall
mail a certified copv of the appointment order by certified mail to the address of the
savings bank as it shall appear on the records of the Division, and to any previous
receiver or other legal custodian of the savings bank, and to anv court or other
authority to which such previous receiver or other legal custodian is subject. Notice
of such appointment may be published in a newspaper of general circulation in_the
county where the savings bank has its principal office.

(f) Whenever a receiver for_a savings bank is appointed pursuant to subsection (d)
above the savings bank may within 30 days thereafter bring an action_in the Superior
Court of Wake Countv. for an order requiring the Administrator to remove such
receiver,

(2) The duly appointed and qualified receiver shall take possession promptly of the
savings bank for which he or it has been so appointed, in accordance with the terms
of such appointment. bv service of a certified copy of the Administrator’s
appointment order upon the savings bank at its principal office through the officer or
emplovee who is present and appears to be in charge. Immediately upon taking
possession_of the savings bank. the receiver shall take possession and title to books,
records and assets of everv description of the savings bank. The receiver, bv
operation of law and without anv_convevance or other instrument, act or deed. shall
succeed to all the rights. titles. powers and privileges of the savings bank, its members
or stockholders. holders of deposit accounts, its officers and directors or anv of them;
and to the titles to the books. records and assets of everv description of anyv previous
receiver or other legal custodian of the savings bank. Such members, stockholders,
holders of deposit accounts, officers or directors. or anv of them, shall not thereafter,
except as hereinafter expressly provided have or exercise any such rights, powers or
privileges or act in_connection with any assets or propertv_of anv nature of the
savings _bank in receivership. The Administrator. with the approval of the
Commission. mav at anv time. direct the receiver to return the savings bank to its
previous or a newlv constituted management. The Administrator may provide for a
meeting or meetings of the members or stockholders for any purpose. including,
without anv limitation on the generalitv of the foregoing. the election of directors or
an increase in the number of directors. or both, or the election of an entire new
board of directors: and mayv provide for a _meeting or meetings of the directors for
anv purpose including. without anv_limitation on the generalityv of the foregoing. the
filling of vacancies on the board. the removal of officers and the election of new
officers. or for anv of such purposes. Anv such meeting of members or stockholders,
or of directors., shall be supervised or conducted by _a representative of the
Administrator.

(h) A dulv appointed and qualified receiver shall have power and authority to:

(1) Demand, sue for, collect, receive and take into his possession all
the goods and chattels. rights and credits. moneyvs and_effects, lands
Senate DRS7502 Page 40




B W N —

X0~ O

10

11
12
13
14
15
16
17
18
19
20

21
22
23

24

2
P4

26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

GENERAL ASSEMBLY OF NORTH CAROLINA  SESSION 1991

and tenements, books. papers, chooses in action, bills, notes and

propertv of every description of the savings bank;

Foreclose mortgages. deeds of trust, and other liens executed to the

savings bank to the extent the savings bank would have had such

right;

(3) Institute suits for the recovery of any estate, property, damages or
demands existing in favor_of the savings bank. and he shall, upon
his own application, be substituted as party plaintiff in the place of
the savings bank in any suit or proceeding pending at the time of

his appointment;

S

(4)  Sell, convey. and assign all the property rights and interests owned
by the savings bank;

(5) Appoint agents to serve at his pleasure;

(6) Examine and investigate papers and persons, and pass on claims as
provided in the regulations as prescribed by the Administrator;

(7) Make and carry out agreements with the insuring corporation or

with any other financial institution for the payment or assumption
of the savings bank’s liabilities, in whole_or in part, and to sell.
convey. transfer. pledge. or assign assets as security or otherwise
and to make guarantees in connection therewith; and

(8) Perform_all other acts which might be done by the emplovees,
officers and directors:

Such powers shall be continued in effect until liquidation and dissolution or until
return of the savings bank to_its prior or newly constituted management.

(i) A receiver mav at anv_time during the receivership and prior to final
liquidation be removed and a replacement appointed by the Administrator.

(i) The Administrator mav determine that such liquidation proceedings should be
discontinued. He shall then remove the receiver and restore all the rights. powers,
and privileges of its members and stockholders, customers. employees, officers and
directors. or restore such rights, powers. and privileges to its members. stockholders
and customers. and grant such rights, powers and privileges to a newlyv constituted
management, all as of the time of such restoration of the savings bank to its
management unless another time for such restoration shall be specified bv the
Administrator. The return of a savings bank to its management or to a newly
constituted management from the possession of a receiver shall, bv operation of law
and without anv convevance or other instrument, act or deed. vest in the savings
bank the title to all property held bv the receiver in his capacity as receiver for the
savings bank.

(k) A receiver mav also be appointed under the authority of G.S. 1-502. No judge
or court. however, shall appoint a receiver for any State savings bank unless five
davs’ advance notice of the motion. petition or application for appointment of a
receiver shall have been given to the savings bank and to the Administrator.

(1) Following the appointment of a receiver. the Administrator may request the
Attornev General to institute _an action in the name of the Administrator in the
Page 41 Senate DRS7502
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superior court against the savings bank for the orderly liquidation and dissolution of
the association, and for an injunction to restrain the officers, directors and emplovees
from continuing the operation of the savings bank.

(m) Claims against a State association in receivership shall have the following
order of priority for payment:

(1) Costs, expenses and debts of the savings bank incurred on or after
the date of the appointment of the receiver, including
compensation for the receiver;

Claims of holders of special purpose or_thrift accounts;

- Claims of holders of deposit accounts;
Claims of general creditors;
Claims of stockholders of a stock savings bank;
All remaining assets to members and stockholders in_an amount
proportionate to their holdings as of the date of the appointment of
the receiver.

(n) All claims of each class described within subsection (m) above shall be paid in
full so long as sufficient assets remain. Members of the class for which the receiver
cannot make pavment in full because assets will be depleted during payment to such
class shall be paid an amount _proportionate to their total claims.

(o) The Administrator shall have the authoritv to direct the pavment of claims for
which no provision is herein_made. and may_direct the payment of claims within a
class. The Administrator shall have the authority to promulgate rules and regulations
governing the pavment of claims bv an association in receivership.

(p) _When all assets of the savings bank have been fully liquidated, and all claims
and expenses have been paid or_settled. and the receiver shall recommend a final
distribution, the dissolution of the savings bank in receivership shall be accomplished
in the following manner:

(1) The receiver shall file with the Administrator a detailed report. in
a form to _be prescribed by the Administrator, of his acts and

proposed final distribution. and dissolution.
(2) Upon_the Administrator’s approval of the final report of the

receiver, the receiver shall provide such notice and thereafter shall
make such final distribution, in such manner _as the Administrator

may direct.

(3) When a_ final distribution has been made except as to any
unclaimed funds. the receiver shall deposit such unclaimed funds
with the Administrator _and shall deliver to the Administrator all
books and records of the dissolved association.

{(4) Upon completion of the foregoing procedure. and upon the joint
petition of the Administrator and receiver to the superior court.
the court may find that the savings bank should be dissolved, and
following such publication of notice of dissolution as the court may
direct. the court mav_enter a decree of final resolution and the
savings bank shall therefore be dissolved.
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(5) Upon final dissolution of the savings bank in receivership or at
such time as the receiver shall be otherwise relieved of his duties,
the Administrator shall cause an audit to be conducted, during
which the receiver shall be_ available to assist in such. The
accounts of the receiver shall then be ruled upon by the
Administrator and Commission and if approved. the receiver shall
thereupon be given a final and complete discharge and release.

"§ 54C-84. Judicial review.

Any person or State savings bank against whom a cease and desist order is issued
or a fine is imposed may have such order or fine reviewed by a court of competent
jurisdiction. Except as otherwise provided. an appeal may be made only within 30
days of the issuance of the order or the imposition of the fine, whichever is later.

"§ 54C-85. Indemnity.

No person who is fined or penalized for a violation of any criminal provision of
this Article shall be reimbursed or indemnified in any fashion by the savings bank for
such fine or penalty.

"§ 54C-86. Cumulative penalties.

All penalties. fines. and remedies provided by this Article shall be cumulative.
"§ 54C-87. Emergency limitations.

The Administrator. with the approval of the Governor, may impose a limitation
upon the amounts withdrawable or pavable from deposit accounts of savings banks
during anv specifically defined period when such limitation is in the public interest
and welfare.

"88 54C-88 to 54C-99: Reserved for future codification purposes.
"ARTICLE 6.
"Corporate Administration.
"§ 54C-100. Membership of a mutual association.

The membership of a mutual State savings bank shall consist of:

(1) Those who hold deposit accounts in a savings bank, and

(2) Those who borrow funds and those who become obligated on a
loan from the savings bank. for such time as the loan remains
unpaid and the borrower remains liable to the savings bank for the
payment thereof.

Anv person in his own right. or in a_trust or other fiduciary capacity, or_any
partnership. association, corporation. political subdivision or public or governmental
unit or entitv mav become a member of a mutual savings bank. Members shall be -
possessed of such voting rights and such other rights as are provided by a savings
bank’s certificate of incorporation and bvlaws as approved by the Administrator.
Members are the owners of a mutual savings bank.

"§ 54C-101. Directors. .

(a) The directors of a mutual savings bank shall be elected by the members at an
annual meeting, held pursuant to the terms of G.S. 54C-106. for such terms as the
bvlaws of the savings bank mav provide. Director’s terms may be classified in_the
certificate of incorporation. Voting for directors by deposit account holders shall be
Page 43 Senate DRS7502
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weighted according to the total amount of deposit accounts held by such members,
subject to anv_maximum number of votes per member which a savings bank may
choose to prescribe in its bvlaws. Voting rights for borrowers shall be as prescribed
in the bvlaws. Such requirement shall be fullv prescribed in a detailed manner in the
bvlaws of the savings bank.

(b) The directors of a stock savings bank shall be elected by the stockholders at an
annual meeting, held pursuant to the terms of G.S. 54C-106, for such terms as the
bvlaws of the savings bank may provide. Director’s terms may be classified in the
certificate of incorporation.

(c) Each director of a State savings bank shall have a significant ownership
interest in the State savings bank. The Administrator shall promulgate rules and
regulations defining significant ownership interest.

(d) Everv State savings bank shall have no less than five directors.

"§ 54C-102. Bylaws.

The bvlaws and any amendments thereof shall be certified by the appropriate
corporate official and submitted to the Administrator for his approval before they
may become effective.

"§ 54C-103. Duties and liabilities of officers and directors to their associations.

Officers and directors of a State savings bank shall act in_a fiduciary capacity
towards the savings bank and _its members or stockholders. They shall discharge
duties of their respective positions in good faith., and with that diligence and care
which ordinarilv prudent men would exercise under similar circumstances in_like
positions.

"§ 54C-104. Conflicts of interest.

Each director. officer and employee of a State savings bank has a fundamental
dutv to avoid placing himself in a position which creates. or which leads to or could
lead to a conflict of interest or appearance of a conflict of interest having adverse
effects on the interests of members, customers or stockholders of the savings bank,
soundness of the savings bank. and the purposes of this Chapter.

"§ 54C-105. Voting rights.

Voting rights in the affairs of a State savings bank may be exercised bv_members
and stockholders bv voting either in person or by proxy. The Administrator shall
promulgate rules and regulations governing forms of proxies. holders of proxies and
proxyv solicitation.

"§ 54C-106. Annual meetings notice required.

(a) Each savings bank shall hold an annual meeting of its members or
stockholders. The annual meeting shall be held at a time and place as shall be
provided in the bvlaws or determined by the board of directors.

(b) The board of directors of a mutual savings bank shall cause to be published
once a week for two weeks preceding such meeting. in a newspaper of general
circulation in the countv_where such savings bank has its principal office, a notice of
the meeting. signed by the savings bank’s secretary. and stating the time and place
where it is to be held. In addition to the foregoing notice. each savings bank shall
disseminate additional notice of anv annual meeting bv notice made available to all
Senate DRS7502 Page 44
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members entering the premises of any office or branch of the savings bank in the

regular course of business by posting therein. in full view of the public and such
members., one or more conspicuous_signs or placards announcing the pending
meeting. the time. date and place of the meeting and the availability of additional
information. Printed matter shall be freely available to said members containing any
information as may be prescribed in rules and regulations issued by the
Administrator. Such additional notice shall be given at any time within the period of
60 days prior to and 14 days prior to the meeting and shall continue through the time
of the meeting.

(¢c) The board of directors of a stock savings bank shall cause a written or printed
notice signed by the savings bank’s secretary, and stating the time and place of the
annual meeting to be delivered not less than 10 days nor more than 50 days before
the date of the meeting. either personally or by mail to each stockholder of record
entitled to vote at the meeting. If mailed, such notice shall be deemed to be
delivered when deposited in the United States postal service addressed to the
stockholder at his address as it _appears on the records of the corporation. with
postage thereon prepaid.

"§ 54C-107. Special meetings; notice required.

(a) Special meetings of members or stockholders of a savings bank may be called
bv the president or the board of directors or by such other officers or persons as may
be provided for in the charter or bylaws of the savings bank.

(b) Notice of anv special meeting of members or stockholders shall be given in
the same manner as provided for annual meetings under G.S. 54C-106.

"§ 54C-108. Quorum.

Unless otherwise provided in the savings bank’s charter or bvlaws. 50 holders of
deposit_accounts in a mutual savings bank or_ 350 stockholders or a majority of shares
eligible to vote in a stock savings bank. present in person or represented by proxy,
shall constitute a quorum at anv annual or special meeting.

"§ 54C-109. Bonding.

(a) A savings bank shall maintain a blanket indemnity bond of at least a minimum
amount as prescribed by the Administrator.

(b) A savings bank which emplovs collection agents, who for any reason are not
covered bv the bond as hereinabove required, shall provide for the bonding of each
such agent in_an mount equal to at least twice the average monthly collections of
such agent. Such agents shall be required to make settiement with the association at
least once monthlv. No such coverage bv bond will be required of any agent which is
a bank or an association insured by the Federal Deposit Insurance Corporation, The
amount and form of such bonds and the sufficiency of the surety thereon shall be
approved by the board of directors and the Administrator before such is valid. All
such bonds shall provide that a cancellation therof either bv the suretv or by the
insured shall not become effective unless and until 30 days’ notice in writing shall
have been given to the Administrator.

"8§8§ 54C-110 to 54C-120: Reserved for future codification purposes.
"ARTICLE 7.
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"Loans and Investments.

"§ 54C-121. Loans.

(a) A savings bank mayv loan funds as follows:

(1)
(2)

=

Senate DRS7502

On _the security of deposit accounts, but no such loan shall exceed

the withdrawal value of the pledged deposit account,.

On the security of real property:

a. Of a value, determined in accordance with the provisions of
this Chapter_and such appraisal rules and regulations as the
Administrator_may_promulgate, sufficient to provide cood
and ample security for the loan: and

b. With a fee simple title or a leasehold title of no less duration
than 10 years beyond the maturity of the loan; and

C. With the title established by such evidence of title as is
consistent with sound lending practices: and

d. With the securityv interest in such real estate evidenced by an

appropriate written instrument and the loan evidenced bv a
note. bond or_similar written instrument. A loan on the
securitv of the whole of the beneficial interest in a land trust’
satisfies the requirements of this subparagraph if the title to
the land is held bv a corporate_trustee and if the real estate
held in the land trust meets the other requirements of this

paragraph.
For the purpose of repair. improvement, rehabilitation, furnishing

or equipment of real estate. 4

For the purpose of financing or refinancing an existing ownership
interest in certificates of stock. certificates of beneficial interest or
other evidence of an ownership interest in, and a proprietarv lease
from. a corporation. trust or partnership formed for the purpose of
the cooperative ownership of real estate, secured bv the assienment
or transfer of such certificates or other evidence of ownership of
the borrower.

For_the purchase of loans which, at the time of purchase, the
savings bank could make in accordance with this Chapter.

For the purchase of instaliment contracts for the sale of real estate,
and title thereto _which is subject to such contract. but in each
instance onlv_if the savings bank at the time of purchase. could
make a_mortgage loan of the same amount and for the same length
of time on the security of such real estate.

For the purchase of loans guaranteed or insured. whollv or in part.
bv the United States or anv of its instrumentalities.

For secured or_ unsecured financing for business. corporate,
personal. familv. or household purposes. or for secured or
unsecured loans for agricultural or commercial purposes. subject to
such rules and regulations as the Administrator mav_promulgate.
Page 46
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(9) For the purpose of mobile home financing subject, to the such
rules and repulations as the Administrator may promulgate.

(10) For loans secured bv_no more than ninety percent (90%) of the
cash surrender value of any life insurance policy.

(11) For loans on_any collateral which would be a legal investment if
made bv the savings bank pursuant to the provisions of this
Chapter.

(b) Any provision of this Chapter to the contrary notwithstanding, any savings
bank may make anv loan which such savings bank could make if it were incorporated
and operating as a federal association or as a State or national bank.

"§ 54C-122. Loans.

(a) The board of directors shall establish procedures by which loans are to be
considered, approved, and made by the savings bank.

(b) All actions on loan applications to the savings bank shall be reported to the
board of directors at its next meeting. '

(c) Subiject to such regulations as the Administrator deems appropriate, a savings
bank mav lend funds on anv collateral deemed sufficient by the board of directors to
properly secure loans. Loans made solely upon security of collateral consisting of
stock or equitv securities which are not listed on a national stock exchange or
repularly quoted and offered for trade on an_over-the-counter market shall be
considered loans without security.

(d) A savings bank may lend funds without requiring security. No unsecured loan
shall exceed the maximum amount authorized by rules and regulations of the
Administrator.

(e) A savings bank mav make insured or guaranteed loans in accordance with the
provisions of G.S. 53-45.

(f) A savings bank may invest any funds on hand in the purchase of loans of a
tvpe which the savings bank could make in accordance with the provisions of this
Chapter.

(¢) A savings bank may invest in a participating interest in loans of a type which
the savings bank could make in accordance with the provisions of this Chapter.

(h) A savings bank may sell any loan, including any participating interest in a
loan.

"§ 54C-123. Prohibited security.

No savings bank mav accept its_own capital stock or its own mutual capital
certificates as securitv for any loan made bv such savings bank.
n§ 54C-124. Loans conditioned on certain transactions prohibited.

(a) No savings bank or service corporation thereof shall require as a condition of
making a loan that the borrower contract with any specific person or organization for
particular services.

(b) A savings bank or service corporation thereof must notifv borrowers prior to
the loan commitment of their right to _select the attornev or law firm rendering legal
services in connection with the loan, and the person or organization rendering
insurance services in connection with the loan. Such persons or organizations must
Page 47 Senate DRS7502
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be approved bv the savings bank’s board of directors, pursuant to such rules and
regulations as the Administrator may prescribe,

(c) A savings bank or service corporation thereof may require borrowers to
reimburse such savings bank for legal services rendered to it by its own attorney only
when the fee is limited to legal services required by the making of such loan.

"§ 54C-125. Loan expenses and fees.

(a) Subiject to the provisions of Chapter 24 of the General Statutes, a savings bank
may require borrowers to pay all reasonable expenses incurred by the savings bank in
connection with making. closing. disbursing. extending. adjusting or renewing loans.
Such charges mav be collected by the savings bank from the borrower and paid to
anv persons, including any director, officer or emplovee of the savings bank who may
render services in connection with the loan, or such charges may be paid directlv by
the borrower,

(b) A savings bank may require a borrower to_pay a reasonable charge for late
pavments made during the course of repavment of a loan. Subject to the provisions
G.S. 24-10.1, such pavments may be levied onlv upon such terms and _conditions as
shall be fixed by the savings bank’s board of directors and agreed to by the borrower
in the loan contract.

(c) Nothing in this Article shall be construed to modify Chapter 24 of the General
Statutes., or other applicable law. or to allow fees, charges. or interest beyond that
permitted by Chapter 24 or other applicable law.

"§ 54C-126. Methods of loan repayment.

Subject to such rules and regulations as the Administrator may prescribe, a savings

bank shall agree in writing with borrowers as to_the method or plan by which an

indebtedness shall be repaid.
"§ 54C-127. Insider loans.

The Administrator mav_promulgate rules and regulations no less stringent than the
requirements of the appropriate federal regulatorv authority, and as he deems
necessary. to govern the making of loans to officers and directors, and their
associates. and companies or other business entities controlled by them.

"§ 54C-128. Rule-making power of Administrator.

The Administrator shall. from time to time. promulgate such rules and regulations
in respect to loans permitted to be made by State savings banks as mav be reasonablv
necessarv to assure that such loans are in keeping with sound lending practices and to
promote the purposes of this Chapter: provided, that such rules and regulations shall
not prohibit a savings bank from making anv loan which is a permitted loan for
federal savings banks under federal regulatory authority,

"8§ 54C-129. Nonconforming loans and investments.

Unless otherwise provided. everv loan or other_investment made in_violation of
this Chapter shall be due and pavable according to its terms and the obligation
thereof shall not be impaired: provided. that such violation consists only of the
lending of an excessive sum on authorized securitv or of investing in_an unauthorized
investment.

"§ 54C-130. Limitation on loans to one borrower.
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(a) The total loans and extensions of credit. both direct and indirect, by a savings
bank to any person, other than a municipal corporation for _monev_borrowed,
outstanding at one time and not fully secured, as determined in a manner consistent
with subsection (b) of this section. by collateral having a market value at least equal
to the amount of the loan or_extension of credit shall not exceed fifteen percent
(15%) of the net worth of the savings bank. The total liabilities of a firm shall
include the liabilities of the members of the firm.

(b) The total loans and extensions of credit, both direct and indirect, by a savings
bank to anv person outstanding at one time and fullv secured by readily marketable
collateral having a market value, as determined by reliable and continuously available
price quotations, at least equal to the amount of the funds outstanding shall not
exceed ten percent (10%) of the net worth of the savings bank. This limitation shall
be separate from and in addition to the limitation contained in subsection (a) above.

(c) For purposes of this section, the term ‘person’ shall be deemed to include an
individual or a corporation. partnership. trust, association. joint venture. pool,
svndicate. sole proprietorship. unincorporated organization or any other form of
entitv not specifically listed herein. Loans or extensions of credit to one person
include loans made to other persons when the proceeds of the loans or extensions of
credit are to be used for the direct benefit of the first person or the persons are
engaged in a common enterprise.

(d) The limitations of this section shall not apply to loans or obligations to the
extent that thev are secured or covered by guarantees or by commitments or
asreements to take over or purchase the same, made by any federal reserve bank or
bv the United States or anv department. board, bureau. commission or establishment
of the United States. including any corporation wholly owned directly or indirectly by
the United States.

() The limitations of this section shall not applyv to loans or obligations made for
the following:

(1) For any purpose otherwise permitted by this Chapter. not to
exceed five hundred thousand dollars ($500.000); or

(2) To develop domestic residential housing units, not to exceed the
lesser of thirty million dollars ($30.000.000) or thirty percent (30%)
of the savings bank’s net worth if the purchase price of each single
familv dwelling unit which_is financed under this provision does
not exceed five hundred thousand dollars ($500.000) and the loans
or obligations made under this provision do not in the aggregate,
exceed one hundred fiftv percent (150%) of the savings bank’s net
worth: or

(3) Loans to one borrower to finance the sale of real property
acquired in satisfaction of debts previously contracted in good
faith. not to _exceed fifty percent (50%) of the savings bank’s net
worth,

"§ 54C-131. Investment in banking premises.
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A savings bank may invest in real property and equipment and in_leasehold
improvements to rented facilities necessary for the conduct of its business and in real
property to be held for its future use. A savings bank may invest in an office building
or buildings and appurtenances for the purpose of the transaction of the savings
bank’s business. No such_investment may be made without the prior written
approval of the Administrator if the total amount of such investments exceeds fifty
percent (50%) of the savings bank’s net worth. Facilities, furniture and fixtures
leased for the purpose set forth in this section shall not be included in this limitation.
"§ 54C-132. United States obligations.

A savings bank may invest in_any_ obligation issued and fully guaranteed in
principal and interest by the United States government or any instrumentality thereof,
"& 54C-133. North Carolina obligations.

A savings bank mav invest in_any obligation issued and fully guaranteed in
principal and interest bv the State of North Carolina or any instrumentality thereof.
"§ 54C-134. Federal Home Loan Bank obligations.

A savings bank mav invest in the stock of the Federal Home L.oan Bank of which
such association is a member. and_in bonds or other evidences of indebtedness or
obligation of anv Federal Home Loan Bank.

"§ 54C-135. Deposits in depository institutions.

A savings bank mav invest in certificates of deposit. time-insured deposits. savings
accounts. demand deposits, or withdrawable accounts of such banks. associations or
savings banks as are approved by the board of directors of the savings bank.

"§ 54C-136. Federal government sponsored enterprise obligations.

A savings bank mav invest in stock or other evidences of indebtedness or
obligations of the Federal National Mortgage Association, the Federal Home Loan
Mortgage Corporation. or any other Federal government sponsored enterprise. or any
successor thereto.

"§ 54C-137. Municipal and countv obligations.
A savings bank mayv invest in bonds or other evidences of indebtedness which are

direct general obligations of any county, city. town, village. school district, sanitation
or park district. or other political subdivision or municipal corporation of this State:
or_in bonds or other evidences of indebtedness which are pavable from revenues or
earnings specificallv pledged therefor. which are issued bv the county or an adjoining
county or a political subdivision or municipal corporation of a county in this State.
"8 54C-138. Stock in education agency.

A savings bank mav invest in_stock or obligations of any corporation doing
business in this State. or of anv agency of this State or of the United States. where the
principal business of such corporation or agency is to make loans for the financing of
a college or university _education. or education at an industrial education center,
technical institute or community college in this State,

"§ 54C-139. Industrial development corporation stock.

A savings bank mav invest in _stock or other evidence of indebtedness or
obligations of business or industrial development corporations chartered by this State
or bv the United States.
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"§ 54C-140. Urban renewal investment corporation stock.

A savings bank may invest in stock or other evidence of indebtedness or
obligations of an urban renewal investment corporation chartered under the laws of
this State or of the United States.

"§ 54C-141. Limitations on investment in stocks and securities.

(a) No savings bank shall make an investment in the capital stock of any other
State or federal depository institution that represents more than five percent (5%) of
the capital stock of that depository ipstitution.

(b) _No savings bank shall invest in the aggregate more than fiftv percent (50%) of
its net worth in the stocks of other corporations, firms, partnerships, or companies,
unless such stock is purchased to protect the savings bank from loss. Of this amount,
no more than two_and one-half percent (2.5%) of the savings bank’s net worth may
be invested in the stocks or_securities of any one issuer. This limitation shall not
applv_to_stock or ownership interests in corporations, firms., partnerships or
companies which are subsidiaries of such savings bank. The term ‘invest’ shall be
deemed to include operating a business entitv acquired by the savings bank, provided,
however. that no savings bank shall make anv such _investment resulting in gperations
which are not closelv related to the savings bank business without the prior written
approval of the Administrator. Anv stocks owned or hereafter acquired in excess of
the limitations herein imposed shall be disposed of at public or private sale within six
months after the date of acquiring the same and_if not so disposed of thev shall be
charged to_profit and loss account. and no longer carried on_the books as an_asset.
The limit of time in which said stocks shall be disposed of or charged off the books of
the savings bank may be extended bv the Administrator if in his judgement it is in
the best interest of the savings bank that such extension be granted.

(c)_This limitation shall not applv with respect to obligations of the government of
the United States. or _agencies thereof. or to other obligations guaranteed by the
United States Government, State_of North Carolina. or other state of the United
States, or of a _city., town. township. county. school district, or other political
subdivision of the State of North Carolina.

d) The Administrator mav_adopt such rules and regulations as are necessary to

carryv out the provisions of the section. including. but not limited to. requirements as
to investment diversification and resource management.
"§ S4C-142. Suspension of investment and loan limitation,

The board of directors of anv savings bank may be resolution dulv passed at a
meeting of the board request the Administrator to suspend temporarily the limitations

on loans and investments as the same mayv apply to any particular loan or investment
in _the excess of the limitations of G.S. 34C-124. and G.S. 54C-134 which the savings

bank desires to make. Upon receipt of a dulv certified copy of such resolution, the
Administrator _mayv. in__his discretion. suspend the limitations on loans and
investments insofar as thev would apply to the loan or investment which the savings
bank desires to make: Provided however. such loan shall be amply secured and shall
be for a period not longer than 36 months.

"§ 54C-143. Commercial lending.
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Subject to such regulations as the Administrator deems appropriate, a savings bank
mav lend and invest no more than fifteen percent (15%) of its total assets in
commercial loans. A commercial loan shall be for business, commercial, corporate
and agricultural purposes.

"§ 54C-144. Service corporations.

(a) Any savings bank or group of savings banks or associations may establish
service corporations under_the provisions of Chapter 55 for corporate organization,
provided _that the Administrator _receives copies of the proposed articles of
incorporation and bvlaws for approval, prior to filing them with the Secretarv_of
State. Anv such savings bank may also invest in the capital stock, obligations or
other securities of existing service corporations.

(b) No savings bank may make any investment in service corporations if its
ageregate investment would exceed ten percent (10%) of its total assets.

(c)  Service corporations shall be subject to audit and examination by the
Administrator. and the cost of examination shall be paid by the service corporation,

(d) The permitted activities of a service corporation shall be described in the rules
and regulations as promulgated by the Administrator.

(e) The location of the principal and branch offices of a service corporation must
be approved bv the Administrator.

"§ 54C-145. Paritv in loans or investments.

Subject to such limitations and restrictions as the Administrator_may prescribe
through rules and regulations. anv savings bank is authorized and permitted to make
anv loan or investment. or_engage in_anv_activitv, which may be permitted under
State law for banks or under the laws of the United States for federal associations or
national banks whose principal offices are located within_this State.

"§ 34C-146. Certain powers granted to State savings banks.
(a) In addition to the powers granted under this Chapter. anv savings bank
incorporated or operated under the provisions of this Chapter is herein authorized to:
(1)  Establish off the premises of any principal office or branch a
customer __communications  terminal. _point-of-sale __ terminal,
automated teller machine, automated or other direct or remote
information-processing device or_ machine. whether manned or
unmanned. through or bv means of which funds or information
relating to _anv financial service or transaction rendered to the
public is stored and transmitted. instantaneously or otherwise to or
from a savings bank terminal or terminals controlled or used bv or
with other parties: and the establishment and use of such a device
or machine shall not be deemed to_constitute a branch office and
the capital requirements and standards for approval of a branch
office as set forth in the statutes and regulations, shall not be
applicable to the establishment of anv such off-premises terminal,
device or machine; and savings banks mav through mutual consent
share on-premises unmanned automated teller machines and cash
dispensers. The Administrator mav_prescribe rules and regulations
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1 with regard to the application for permission for use, maintenance
2 and supervision of said terminals. devices and machines;

3 (2)  Subject to such rules and regulations as the Administrator may
4 prescribe, a savings bank is authorized to issue credit cards, extend
5 credit in connection therewith., and otherwise engage in or
6 participate in credit card operations;

7 (3) Subject to _such rules and regulations as the Administrator may
8 prescribe, a savings bank mav_act as a trustee, executor,
9 administrator, guardian or in any other fiduciary capacity;

10 (4) Become a member of a clearing house association and to pledge

11 assets required for its qualification;

12 (3) a. In_accordance with rules and regulations issued by the
| 13 Administrator, mutual capital certificates may be issued by
| 14 State-chartered savings  _banks and sold directly to
| 15 subscribers or through underwriters, and such certificates
| 16 shall constitute part of the general reserve and net worth of
| 17 the issuing savings bank. The Administrator. in_the rules
| 18 and regulations relating to the issuance and sale of mutual
| 19 capital certificates, shall provide that such certificates:
| 20 1. Shall be subordinate to all savings accounts, savings
| 21 certificates, and debt obligations;

22 2. Shall constitute a claim in liquidation on the general
| 23 reserves, surplus and undivided profits of the savings
| 24 bank remaining after the payment of all savings
| 25 accounts, savings certificates, and debt obligations:
| 26 3. Shall be entitled to the pavment of dividends; and
| 27 4, Mav have a fixed or variable dividend rate.
| 28 b. The Administrator shall provide in the rules and regulations
| 29 for charging losses to the mutual capital, reserves. and other

30 net worth accounts.

i 31 (b) To such extent as the Administrator may authorize by rules and regulations, a
32 savings bank may issue notes. bonds. debentures. or other obligations or securities.
33 "§ 54C-147. Additional loans and investments.
| 34 (a) In addition to the authorized loans and_ investments provided for in this
| 35 Chapter. but subject to all other provisions of this Chapter, the board of directors of a
36 savings bank mav authorize an additional five percent (5%) of the savings bank’s
| 37 assets for such loans and investments. The board of directors of a savings bank shall
| 38 not authorize the investment or the making of a loan of a type not otherwise
39 authorized in this Chapter.
40 (b) Notwithstanding subsection (a) of this_section. such additional amounts of
41 authorized loans and investments shall not be applicable to investments in stocks and
42 securities as defined in G.S. 34C-141, commercial lending as defined in G.S. 54C-143,
43 and service corporation investments as defined in G.S. 54C-144,.
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(c) If a loan or other investment is authorized under more than one section of this
Chapter. a savings bank may designate under which section the loan or investment
has been made. Such a loan_or investment may be apportioned among appropriate
categories. and may be moved, in whole or in part, from one category to another.

"§§ 54C-148 to 54C-160: Reserved for future codification purposes.
"ARTICLE 8.
"Operations.

"§ 54C-161. Generally accepted accounting principles.

Savings banks shall maintain their books and records in accordance with generally
accepted accounting principles.

"§ 54C-162. Liquidity.

Savings banks shall maintain cash and readily marketable investments in an
amount that may be established in the rules and regulations of the Administrator but
such a requirement shall not be less than ten percent (10%) of the assets of the
savings bank. Upon receipt of a duly certified copy of a resolution by the board of
directors of anv savings bank requesting a temporary_suspension, the Administrator
mav suspend the liquidity requirement for a period not longer than six months.

"§ 54C-163. Net worth requirement.

Savings banks shall maintain net worth in an _amount that may be established in
the rules and regulations of the Administrator but such requirement shall not be less
than five percent (3%) of the assets of the savings bank. Upon receipt of a duly
certified copv of a resolution bv the board of directors of any savings bank requesting
a temporary suspension, the Administrator may suspend the net worth requirement
for a period not longer than six months.

"§ 54C-164. Deposit accounts.

(a) Everv savings bank shall be authorized to raise capital through the solicitation
of deposits from anv_person. natural or_corporate, except as restricted or limited by
law. or bv such regulations as the Administrator may_prescribe.

(b) Savings banks may receive deposits of funds upon such terms as the contract
of deposit shall provide subject to withdrawals or to be paid upon checks of the
depositor.

"§ 54C-165. Joint accounts.

(a) Any two or _more persons may open_or hold a withdrawable account or
accounts. The withdrawable account and any balance thereof shall be held by them
as joint tenants. with or_without right of survivorship. as the contract shall provide:
the account mav also be held pursuant to G.S. 41-2.1 and have incidents set forth in
that section. provided. however. if the account is held pursuant to G.S. 41-2.1 the
contract shall set forth that fact as well. Unless the persons establishing the account
have agreed with the savings bank that withdrawals require more than one signature,
pavment bv the savings bank to. or on the order of. any persons holding an account
authorized by this section shall be a total discharge of the savings bank’s obligation as
to the amount so paid. Funds in a_joint account established with the right of
survivorship shall belong to the surviving joint tenant or tenants upon the death of a
joint tenant, and the funds shall be subject only to the personal representative’s right
Senate DRS7502 Page 54
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of collection as set forth in G.S. 28 A-15-10(a)(3). or as provided in G.S. 41-2.1 if the
account is established pursuant to the provisions of that section. Payment by the
savings bank of funds in the joint account to a surviving joint tenant or tenants shall
terminate the personal representative’s authority under G.S. 28A-15-10(a)(3) to
collect apgainst the savings bank for the funds so paid, but the personal
representative’s authority to collect such funds from the surviving joint tenant or
tenants is not terminated, A pledge of such account by any holder or holders shall,
unless otherwise specifically agreed upon. be a valid pledge and transfer of such
account. or of the amount so pledged. and shall not operate to sever or terminate the
ioint ownership of all or any part of the account. Persons establishing an account
under this section shall sign a statement showing their election of the right of
survivorship in the account, and containing language set forth in a conspicuous
manner and substantially similar to the following:
‘SAVINGS BANK (or name of institution) JOINT ACCOUNT
WITH RIGHT OF SURVIVORSHIP
G.S. 54C-165
We understand that by establishing a joint_account under the provisions of G.S.
54C-165 that:
1 The savings bank (or name of institution) may_pay the money in
the account to. or on the order of. any person named in the
account unless we have agreed with the savings bank that
withdrawals require more than one signature; and
Upon the death of one joint owner the money remaining in the
account will belong to the surviving joint owners and will not pass
bv inheritance to the heirs of the deceased joint owner or be
controlled bv the deceased joint owner’s will.
We DO elect to create the right of survivorship in this account.

[

bJ

(al) This section shall not be deemed exclusive. Depasit accounts not conforming
to this section shall be governed by other applicable provisions of the General
Statutes or the common law as appropriate.

(b) Nothing herein contained shall be construed to repeal or modify any of the
provisions of G.S. 105-24. relating to the administration of the estate tax laws of this
State. or provisions of law relating to estate taxes; the provisions herein shall regulate,
oovern. and protect the savings bank in its relationships with such joint owners of
deposit accounts as herein provided.

(c) No addition to such account. nor_any withdrawal or pavment shall affect the
nature of the account as a joint account or affect the right of any tenant to terminate
the account.

"§ 54C-166. Trust accounts.

(a) If anv person establishing a withdrawable account shall execute a written
agreement with the savings bank containing a statement that it is executed pursuant
to the provisions of this subsection and providing for the account to be held in the
Page 55 Senate DRS7502
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1 name of such person as trustee for not more than one person designated as
beneficiary. the account and any balance thereof shall be held as a trust account with
3 the following incidents:

2
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22
23
24
25
26
27
28
29
30
31
32
33
34
35
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37
38
39
40
41
42
43
44

1)
(2)

The trustee during the trustee’s lifetime may change the designated
beneficiarv by a written direction to the savings bank.

The trustee may withdraw funds by writing checks or otherwise, as
set forth in the account contract, and receive payment in cash or
check pavable to the trustee’s personal order. Such payment or
withdrawal shall constitute a revocation of the trust agreement as
to the amount withdrawn.

If the beneficiary is living and of legal age at the death of the
trustee. the beneficiarv_shall be the holder of the account, and
pavment by the savings bank to the holder shall be a total
discharge of the savings bank’s obligation as to the amount paid.

If the beneficiary predeceases the trustee, the account shall become
an individual account of the trustee and shall have the legal
incidents of an individual account.

If the named beneficiarv is not of legal age at the death of the
trustee, the savings bank shall transfer the funds in_the account to
the general guardian or guardian of the estate, if any, of the minor
beneficiarv. If no guardian of the minor beneficiary has been
appointed, the savings bank shall hold the funds in a_similar
interest-bearing account in the name of the minor until the minor
reaches the age of majority or until a duly appointed guardian
withdraws the funds.

Funds in a trust account established pursuant to this subsection
shall belong to the beneficiarv upon the death of the trustee and
the funds shall be subject onlv to the personal representative’s right
of collection as set forth in G.S. 28 A-15-10(a)(1). Pavment by the
savings bank of funds in the trust account to the beneficiary shall
terminate the personal representative’s authority under G.S. 28A-
15-10¢a)(1) to collect against the savings bank for the funds so
paid, but the personal representative’s authority to_ collect such
funds from the beneficiary is not terminated.

The person establishing an account under this subsection shall sign a statement

containing language set forth in a conspicuous manner and substantially similar to the

following:

‘SAVINGS BANK (or name of institution) TRUST ACCOUNT

G.S. 54C-166(a)

I understand that bv establishing a trust account under the provisions of G.S. 54C-

166(a) that:

1
2.

During mv lifetime I mav withdraw the money in the account: and
Bv written direction to the savings bank (or name of institution) I
mav change the beneficiaryv; and

Senate DRS7502 Page 56




T3
SOOIV AW

B A DB WLWOLLWLLWDWWWLIKNNDDMNRRNR R e e b e
DL e AN RO NS DDA NEDN O OPAN R W=

GENERAL ASSEMBLY OF NORTH CAROLINA  SESSION 1991

3. Upon my death the moneyv remaining in the account will belong to
the beneficiary. and the money will not be inherited by my heirs or
be controlled by my will.

*

(a1) This section shall not be deemed exclusive. Deposit accounts not conforming
to this section shall be governed by other applicable provision of the General Statutes
or the common law, as appropriate.

(b) Whenever the beneficiary of a trust account does not survive the trustee then
the account and anv balance thereof which exists shall be held by the trustee in the
trustee’s own right and for the trustee’s own use and benefit.

() No addition to such accounts. nor any withdrawal, payment, or change of
beneficiarv shall affect the nature of such accounts as trust accounts, or affect the
right of a trustee to terminate the account.

(d) Nothing herein contained shall be construed to repeal or modify any of the
provisions of G.S. 105-24. relating to the administration of the estate tax laws of this
State. or provisions of laws relating to estate taxes.

"§ 54C-167. Personal agency accounts.

(a) A person may open a personal agencv account by written contract containing
a statement that it is executed pursuant to the provisions of this section. A personal
agency account mav be a checking account, savings account, time deposit, or any
other type of withdrawable account or certificate. The written contract shall name an
agent who shall have.authority to act on behalf of the depositor in regard to the
account as set out in this subsection. The agent shall have the authority to:

(1) Make, sign. or execute checks drawn on the account or otherwise
make withdrawals from the account;

(2) Endorse checks made payable to the principal for deposit only into
the account; and

(3) Deposit cash or negotiable instruments, including instruments
endorsed by the principal, into the account.

A person establishing an account under this section shall sign a statement
containing language substantiallv similar to the following in a conspicuous manner:

‘SAVINGS BANK (Or name of institution) PERSONAL AGENCY ACCOUNT

G.S. 54C-167

I understand that bv establishing a personal agency account under the provisions of

G.S. 54C-167 that the agent named in the account may:
L Sign checks drawn on the account: and
2. Make deposits_into the account.

I also understand that upon myv death the money remaining in _the account will be

controlled bv mv will or inherited by my heirs.

3

(b) An account created under the provisions of this section grants no ownership
richt or interest in the agent. Upon the death of the principal there is no right of
survivorship to the account and the authority set out in subsection (a) terminates.
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(c) The written contract referred to in subsection (a) shall provide that the
principal may elect to extend the authority of the agent set out in subsection (a) to
act on behalf of the principal in regard to the account notwithstanding the subsequent
incapacity or _mental incompetence of the principal. If the principal so elects to
extend such authority of the agent. then upon the subsequent incapacity or mental
incompetence of the principal, the agent may continue to exercise such authority,
without the requirement of bond or of accounting to any court. until such time as the
agent shall receive actual knowledge that such authority has been terminated by a
dulv qualified guardian of the estate of the incapacitated or incompetent principal or
by the dulv appointed attorney-in-fact for the incapacitated or incompetent principal,
acting pursuant to a durable power of attorney (as defined in G.S. 32A-8) which
orants to the attorney-in-fact that authority in regard to the account which is granted
to the agent by the written contract executed pursuant to the provisions of this
section. at which time the agent shall account to such guardian or attorney-in-fact for
all actions of the agent in regard to the account during the incapacity or
incompetence of the principal. If the principal does not so elect to_extend the
authority of the agent. then upon the subsequent incapacity or mental incompetence
of the principal, the authority of the agent set out in subsection (a) terminates.

(d) When an account_under this section has been established all or part of the
account or anv interest or dividend thereon may be paid by the savings bank on a
check made. signed, or executed by the agent. In the absence of actual knowledge
that the principal has died or that the agency created by the account has been
terminated, such pavment shall be a valid and sufficient discharge to the savings bank
for pavment so made.

n§ 54C-168. Collection of processing fee for returned checks.

Notwithstanding anv other provision of law, a processing fee may be charged and
collected bv any savings bank for checks on which pavment has been refused by the
pavor depositorv institution. A savings bank may also collect said fee for checks
drawn on that savings bank with respect to an account with insufficient funds.

"§ 54C-169. Right of setoff on deposit accounts.

(a) A savings bank shall have a right of setoff. without further agreement or
pledee. upon all deposit_accounts owned by any member or customer to whom or
upon whose behalf the savings bank has made an unsecured advance of monev by
loan: and upon default in the repavment or satisfaction thereof. the savings bank may
cancel on its books all or anv part of the deposit accounts owned by such member or
customer. and applv the value of such accounts in pavment of such obligation.

(b) A savings bank which exercises the right of setoff provided in this section shall
first give 30 davs notice to the member or customer that such right will be exercised.
Such accounts mav be held or frozen, with no withdrawals permitted. during the 30-
dav notice period. Such accounts may not be canceled and the value thereof may not
be applied to pav such obligation until the 30-day_period has expired without the
member or customer having cured the default on the obligation. The amount of any
member’s or customer’s interest in a joint account or other account held in_the
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names of more than one person shall be subject to the right of setoff provided_in this
section,

(c) If a savings bank shall proceed in good faith as provided in this section, but it
is later determined that the savings bank was not entitled to_have held or_set off
funds. then the savings bank’s sole obligation shall be to return the funds to the
member’s or customer’s account together with interest at the rate that would have
applied if the account had not been held or set off: the savings bank shall not
otherwise be liable for any costs or damages. This section is not exclusive, but shall
be in addition to contract, common law and other rights of setoff. Such other rights
shall not be governed_ in any fashion by this section.

"§ 54C-170. Minors as deposit account holders.

A savings bank may issue a deposit_account to a minor as the sole and absolute
owner and receive payments, pay withdrawals, accept pledges and act, or as a joint
owner, in anv other manner with respect to such account on_the order of the minor
with like effect as if he were of full age and legal capacity. Any payment to a minor
shall be a discharge of the savings bank to _the extent thereof. The account shall be
held for the exclusive right and benefit of the minor, and any joint owners, free from
the control of all persons. except creditors.

"§ 54C-171. Deposit accounts as deposit of securities.

Notwithstanding anv _restrictions or limitations contained in any law of this State,
the deposit accounts of any State savings bank or of any federal savings bank having
its_principal office in this State, mav_be accepted by any agency, department or
official of this State in anv case wherein such agency. department or official acting in
its or his official capacity requires that securities be deposited with such agency.
department or official.

"§ 54C-172. New account books.

A new account book or certificate or_other evidence of ownership of a deposit
account mav be issued in the name of the holder of record at anv time when
requested by such holder or_his legal representative upon proof satisfactory to the
savings bank that the original account book or certificate has been lost or destroved.
Such new account book or certificate shall expressly state that it is_issued in lieu of
the one lost _or destroved and that the savings bank shall in no wayv be liable
thereafter on account of the original book or certificate. The savings bank may in its
bvlaws require indemnification against anv loss that might result from the issuance of
the new account book or certified certificate.

"§ 54C-173. Transfer of deposit accounts.

The owner of a deposit account mayv_transfer his rights therein absolutely or
conditionallv to anv_other person eligible to hold the same but such transfer mav be
made on the books of the savings bank onlv upon presentation of evidence of transfer
satisfactorv to the savings bank. and accompanied bv_the proper application for
transfer by the transferor and transferee. who shall accept such account subject to the
terms and conditions of the account contract, the bylaws of the savings bank, the
provisions of its certificate of incorporation. and all rules and regulations of the
Administrator. _Notwithstanding the effectiveness of such a transfer between the
Page 59 Senate DRS7502
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parties thereto. the savings bank may treat the holder of record of a deposit account
as the owner thereof for all purposes, including pavment and voting (in the case of a
mutual savings bank) until such transfer and assignment has been recorded by the
savings bank.

"§ 54C-174. Authority of power of attorney.

A savings bank may continue to _recognize the authority of an individual holding a
power of attorney in _writing to manage or to make withdrawals either in whole or_in
part from the deposit account of a customer or member until it receives written or
actual notice of death or of adjudication of incompetency of such member or
revocation of the authority of such individual holding such power of attorney.
Pavment bv the savings bank to an individual holding a power of attorney prior to
receipt of such notice shall be a total discharge of the savings bank’s obligation as to
the amount so paid.

"§ 54C-175. Holidays.

(a) Each State and federal savings bank, including everv branch or office thereof,
domiciled in North Carolina shall observe the following as legal holidays and shall
not open for the transaction of business with the public on those days:

New Year’s Day. January 1;
Monday, Januarv 2. when January | (New Year’s Dav) falls on

Sunday;
Monday, January 3. when Januarv 1 (New Year’s Day) falls on a

Saturday;

President’s Day. the third Monday in February;
Good Friday:

Memorial Day, the last Monday in May;

Independence Day. July 4;
Mondav. Julv 5. when July 4 (Independence Dav) falls on a

Sunday;

Fridav, July 3. when Julv 4 (Independence Day) falls on a
Saturday;

Labor Day, the first Monday in September;

5 B EBEBE B BE

(11) Thanksgiving Day. the fourth Thursday in November;

(12) Christmas Day. December 25;

(13) Monday, December 26, when December 25 (Christmas Day) falls
on a Sunday.

(14) Monday, December 27, when December 25 (Christmas Day) falls

on a Saturday.
(b) Anv savings bank mav. in addition to the holidays listed above. observe as a

holidav anv other dav designated as a holiday by the savings bank’s board of
directors.
"8§ 54C-176. Power to borrow money.

A savings bank. in its certificate_of incorporation or in its bvlaws, may authorize
the board of directors to borrow monev and the board of directors mav by resolution
adopted bv a vote of at least two-thirds of the entire board dulv recorded in the
Senate DRS7502 Page 60
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minutes authorize the officers of the savings bank to borrow money for the savings
bank on such terms and conditions as it may deem proper.
"§ 54C-177. Authority to join federal reserve bank.

Anv State savings bank shall have the power to subscribe to the capital stock and
become a member of a federal reserve bank. Anv such savings bank shall continue to
be subject to the supervision and examination required by the laws of this State,
except that the Federal Reserve Board shall have the right, if it deems necessary. to
make examinations: and the Administrator may disclose to the Federal Reserve
Board. or to the examiners duly appointed by it, all information in reference to the
affairs of anv savings bank which has become, or_desires to become, a member of a
federal reserve bank.

"§ 54C-178. Regional reciprocal acquisitions.

State savings banks and holding companies thereof shall have the same powers to
acquire and be acquired as State associations and their savings and loan holding
companies under Article 3A of Chapter 54B of the General Statutes. For this
purpose, the term ‘association’ as used in Article 3A of Chapter 54B of the General
Statutes shall include a State savings bank and the term ‘savings and loan holding
company’ shall include holding companies of State savings banks.

"8§8§ 54C-179 to 54C-194. Reserved for further codification purposes.
"ARTICLE 9.
"Holding Companies.
"§ 54C-195. Holding Companies.

(a) Notwithstanding any other provision of law. any stock savings bank may
simultaneouslv with its incorporation or _conversion to a stock savings bank provide
for its ownership bv a holding company. In the case of a conversion, members of the
converting savings bank shall have the right to purchase capital stock of the holding
companv in lieu of capital stock of the converted savings bank in accordance with
G.S. 54C-33(c)X6).

(b) Notwithstanding anv_other provision of law, any stock savings bank may
reorganize its ownership. to provide for ownership bv a holding company, upon
adoption of a plan of reorganization bv_a favorable vote of not less than two-thirds of
the members of the board of directors of the savings bank and approval of such plan
of reorganization bv the holders of not less than a majority of the issued and
outstanding shares of stock of the savings bank. The plan of reorganization shall
provide that (i) the resulting ownership shall be vested in a North Carolina
corporation. (ii) all stockholders of the stock savings bank shall have the right to
exchange shares, (iii) the exchange of stock shall not be subject to State or federal
income taxation, (iv) stockholders not wishing to exchange shares shall be entitled to
dissenters’ rights as provided under G.S. 553-113 and (v) the plan of reorganization is
fair and equitable to_all stockholders.

(c) Notwithstanding anv other provision of law. anv_mutual savings bank may
reorganize its ownership to provide for ownership by a holding company upon
adoption of a plan of reorganization bv favorable vote of not less than two-thirds of
the members of the board of directors of the savings bank and approval of the plan of
Page 61 Senate DRS7502
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reorganization by a majority of the voting members of the savings bank. The plan of
reorganization shall provide that (i) the resulting ownership shall be vested in _a
North Carolina corporation, (ii) the resulting ownership of one or more subsidiary
savings banks shall be evidenced by stock shares, (iii) the substantial portion of the
assets and all of the insured deposits and part or all of the other liabilities shall be
transferred to one or more subsidiary_savings banks, (iv) the reorganization shall not
be subiect to State or federal income taxation, and (v) the plan of reorganization is
fair and equitable to all members of the savings bank. The Administrator shall
promulgate rules regarding the formation of the subsidiary savings banks and the
holding company, including the rights of members. levels of investment in the holding
company subsidiaries, and stock sales. ’

(d) A holding company_may invest in any investment authorized by its board of
directors. except as limited by regulations promulgated by the Administrator pursuant
to this Article.

(e) Anv entity which controls a stock savings bank, or acquires control of a stock
savings bank. is a holding company.

"§ 54C-196. Supervision of holding companies.

Holding companies shall be under the supervision of the Administrator. The
Administrator shall exercise all powers and_responsibilities with respect to holding
companies which he exercises with respect to savings banks.

"8§§ 54C-197 to 54C-210: Reserved for future codification purposes."

Sec. 2. G.S. 54B-26 is repealed. '

Sec. 3. For the purposes of Chapter 24 of the General Statutes the term
"savings and loan association" shall include savings banks.

Sec. 4. For the purposes of Chapter 105 of the General Statutes, the term
"savings and loan association" shall include savings banks.

Sec. 5. This act becomes effective July 1, 1991.
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PROPOSED SAVINGS BANK ACT

The principal reason for this act is to create a locally

owned and managed housing lender whose principal federal
regulator is the Federal Deposit Insurance Corporation ("FDIC").
_ Please refer to the attached letter from Chairman William Seidman

of the FDIC.

The major provisions of the Proposed Savings Bank Act are as

follows:

1.

Investments of the Savings Bank are limited to those
activities permitted to a State oOr national bank or a federal
savings and loan association. (54C-145)

savings Banks must have and maintain a minimum net worth to
total assets of five percent. (54C-130)

savings Banks must maintain their books and records in
accordance with Generally Accepted Accounting Principles
("GAAP"). (54C-161)

Savings Banks must maintain a minimum ligquidity ratio to
total assets of ten percent. (54C-162)

Savings Banks must qualify for and maintain status as a
qualified thrift lender under the Internal Revenue Service
Code. (54C-18)

Savings Banks may incorporate in either a stock or mutual
form oﬁ ownership. (54C-10)

Savings and loans and State or national banks are authorized
to convert to the Savings Bank charter. (54C-30)

Savings Banks are under the supervision of the Savings
Institutions Administrator because they will be primarily
housing lenders. (54C-52)

The principal advantages to the Savings Bank are:

Elimination of the cost of and supervision by the Office of
Thrift Supervision. State chartered savings and loans must
pay for and observe the regulations of the FDIC, OTS and the
State. State chartered savings banks will pay for and be
regulated by the FDIC and the State.

Elimination of the qualified thrift lender requirements of
the Home Owners Act ("HOLA"). A State chartered savings and
loan must satisfy the qualified thrift lender tests under
both the IRS Code and HOLA and these two reguirements are
substantially different. A State chartered Savings Bank will
only be required to satisfy the IRS Code test.

Basic parity of regulation with State chartered banks to
achieve competitive eguality.
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 1991
SORH D

Proposal 2 (DR91-RO-009)
(THIS IS A DRAFT AND NOT READY FOR INTRODUCTION)

Short Title: Funeral and Burial Trust Act (Public)

Sponsors:

Referred to:

A BILL TO BE ENTITLED
AN ACT TO MODIFY THE FUNERAL AND BURIAL TRUST FUND ACT.
The General Assembly of North Carolina enacts:
Section 1. G.S. 90-210.30 reads as rewritten:
"§ 90-210.30. Definitions.
As used in this Article, unless the context requires otherwise:
(1) “Commisstener’—means—the—Ceommissioner—ef-Banks—ofthisState:
"Board means the North Carolina Board of Mortuary Science. as
created pursuant to Article 13A of Chapter 90 of the General

Statutes.

(2) "Financial institution" means a bank, trust company or savings and
loan association authorized by law to do business in this State;

(3) '"Preneed buria} funeral contract” means & any contract, agreement,

or mutual understanding, or any series or combination of contracts,
agreements, or mutual understandings. whether funded by trust
deposits or prearrangement insurance policies, or anv combination
hereof, which has for a purpose the furnishing or performance of

t s
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funeral services, or the furnishing or delivery of personal property,
merchandise, or services of any nature in connection with the final
disposition of a dead human body, to be furnished or delivered at
a time determinable by the death of the person whose body is to
be disposed of, but does not mean the furnishing of a cemetery lot,
crypt, niche, mausoleum, grave marker or monument.

(4) "Prearrangement _insurance policy" means a life insurance policy,
annuity contract. or other insurance contract, or anv_series of
contracts or agreements in any form or manner, issued by an
insurance company_authorized by law to do business in this state,
which, whether by assignment or otherwise, has for a purpose the
funding of a preneed funeral contract or an insurance-funded
funeral or burial prearrangement, the insured being the person for
whose service the funds were paid."”

(5) "Insurance company" means _any_ _corporation, _association,
partnership. society, order, individual or aggregation of individuals
engaging in or proposing or attempting to engage as principals in
any_kind of insurance business, including the exchanging of
reciprocal _or __interinsurance _contracts between individuals,
partnerships and corporations."

(6) "Preneed licensee" means a funeral establishment which has
applied for and has been granted a license to sell preneed funeral
contracts under the Article. Such license is also referred to in this
Article as a "preneed funeral establishment license."

(7) "Preneed funeral planning" means offering to sell or selling
preneed funeral contracts. as_ defined in G.S. 90-210.30(3). or
making other arrangements prior to death for the providing of
funeral services or merchandise.”

Sec. 2. G.S. 90-210.31 reads as rewritten:

"§ 90-210.31. Deposit of trust funds.

(a) Except as provided in this section, all payments of money made to any person,
partnership, association er , corporation,_or other entity upon any preneed funeral
contract or any other agreement er , contract, Or prearrarigement insurance policy, or
any series or combination of_preneed funeral contracts or any other agreements er ,
contracts,_or_ prearrangement insurance policies, but rot—inelading excluding the
furnishing of cemetery lots, crypts, niches, mausoleums, grave markers er and
monuments, which kas have for a purpose_or which bv operation_provide for the
furnishing or performance of funeral_or burial services, or the furnishing or delivery
of personal property, merchandise, or services of any nature in connection with the
final disposition of a dead human body, to be furnished or delivered at a time
determinable by the death of the person whose body is to be disposed of,_or the
providing of the proceeds of an insurance policy for such use are held to be trust
preneed funeral funds, and their receipt, application, and disposition shall be

deposited or applied as follows:: Fhe—person—parinership;association-oreorpoeration
DR91-RO-009 64
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Anv pavment of monev_made bv a preneed funeral contract
purchaser who chooses to _have such funds placed in a financial
institution shall, within the required period of time. be deposited
bv the preneed licensee in the manner hereinafter provided in a
financial institution, in trust, in the preneed licensee’s name as
trustee. Thereafter. all of the interest, dividends. increases or

66
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accretions of whatever nature earned by the funds shall remain
with the principal and shall become a part thereof, subject to all of
the requirements concerning the principal hereinafter contained.
Consistent with applicable tax laws, the trust fund may be charged
with anv taxes on said fund and its income, and for the reasonable
charges paid by the trustee to itself or others for the preparation of
fiduciary tax returns reporting such income. Penalties charged by
a financial institution for early withdrawal of a deposit caused by a
transfer pursuant to G.S. 90-210.35(b) shall be paid by the preneed
licensee. Penalties charged as a result of all other early
withdrawals as permitted by this Article shall be paid from the
trust fund, and the financial institution shall give the purchaser
prompt notice of all such penalties. The preneed licensee, as
trustee. may establish an individual trust for each preneed contract
or a common trust fund for all preneed funeral contracts. The
trust accounts shall be carried_in the name of the preneed licensee
as trustee. but accounting records shall be maintained showing the
amounts deposited and invested. and interest, dividends, increases
and accretions earned thereon. with respect to each purchaser’s
contract.

Notwithstanding anv other provision of law, a preneed licensee
who enters into a preneed funeral contract with a purchaser who
funds such contract with a trust deposit pursuant to subsection
(a)(1) hereof mav retain. free of the trust, up to 10% of any
pavments made on such contract. provided that:

(A) The preneed licensee fully discloses in writing to the contract
purchaser in advance the percentage in intends to retain from any
payvments made on the contract.

(B) If the preneed licensee thereafter performs any services or
provides any goods or merchandise under such contract, the
preneed licensee shall give the purchaser credit for the amount
retained.

Anv pavment received by a preneed licensee from a purchaser of a
preneed funeral contract who chooses to purchase a
prearrangement insurance policy, shall within the required period
of time. be applied bv the preneed licensee to the purchase of such

policy.

(b) Except as provided bv subsection (a)(2) hereof or by G.S. 90-210.32. all

pavments made bv the purchaser of a preneed funeral contract or prearrangement

insurance policv are and shall remain_trust funds within a financial institution or as

paid insurance premiums with an insurance company. as the case may be. until the

death of the person for whose service the funds were paid and until delivery of all

merchandise and full performance of all services called for by the preneed funeral

44 contract or prearrangement insurance policy.

67 DR91-RO-009




(S
SOOIV W -—

S A DDA LWWLWWLLWOWLWWWWERRNNDNRNNDRONDNDEE = —

GENERAL ASSEMBLY OF NORTH CAROLINA SESSION 1991

(c) Fach preneed licensee may establish and maintain with a financial institution of
its choice, a preneed funeral fund clearing account. Preneed funeral funds received
bv a preneed licensee may be deposited and held in such an account until disbursed
by the preneed licensee to fund a preneed funeral contract pursuant to subsection
(a)(1) or (a)(3) hereof. Such account shall be maintained and used solely for the
receipt and disbursement of preneed funeral funds.

(d) Funds deposited in trust under a revocable standard preneed funeral contract
entered into on_or _after January 1. 1992, may, with the written permission of the
contract purchaser, be withdrawn _and used to purchase prearrangement insurance
policies. Except as provided in this subsection, no funds deposited in trust in a
financial institution pursuant to this Article shall be withdrawn to _purchase

prearrangement insurance policies.
Sec. 3. Chapter 90 is amended by adding a new section to Article 13B to

read:
"§ 90-210.31A. Types of preneed contracts; revocability; disposition of funds;
substitution of licensees; forms.

(a) A preneed licensee may make preneed arrangements available through
standard and inflation-proof preneed funeral contracts. Standard preneed funeral
contracts applv all monies paid by or for the contract beneficiary, together with any
increases to the trust fund and all insurance proceeds. for the purchase of funeral
services and merchandise without a guarantee against price increases. Inflation-proof
contracts establish a fixed price for funeral services and merchandise without regard
to price increases. Upon written disclosure. inflation-proof contracts may permit the
preneed licensee to retain all of the preneed funeral contract trust funds on deposit,
and all insurance proceeds. even those in excess of the retail cost of goods and
services provided, when the preneed licensee has fulfilled the contract obligation.

(b) At the option of the preneed funeral contract purchaser, such contracts may
be made revocable or irrevocable. If the contract is made irrevocable, the purchaser,
and after his death the beneficiary., or the beneficiarv’s legal representative, may,
upon written notice given to the financial institution or insurance company and the
preneed licensee which is a party to the contract. direct the substitution of a different
preneed licensee to furnish funeral services and merchandise. Such substitution may
be made either before or after the death of the beneficiary of the preneed funeral
contract: provided. however. if the substitution is made after the death of the preneed
funeral contract beneficiary, a funeral establishment providing any funeral services or
merchandise need not be a preneed licensee under this Article to receive pavment for
such services or merchandise. Provided. further, if a substitution of trustee occurs
after the death of the contract beneficiary, the original contracting preneed licensee
shall be entitled to pavment for anv services or_merchandise provided pursuant to
G.S. 90-210.32(d).

Upon receipt of such notice, the financial institution shall immediatelv payv the
funds held therein pursuant to G.S. 90-210.31(a)(1). together with all accumulated
interest. dividends. increases and accretions thereon, to the preneed licensee which is
a partv to the preneed funeral contract. [f the preneed funeral contract is funded by

DR91-RO-009 68
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a prearrangement insurance policy, the insurance company shall not pay anv of the
funds until the death of the beneficiarv of the contract. The preneed licensee which
is party to the preneed funeral contract shall immediately pay all such funds received
to the successor funeral establishment so designated: provided. however, the
contracting preneed licensee shall not be required to give credit for the amount
retained pursuant to G.S. 90-210.31(a)(2). Provided further, if the contracting
preneed licensee did not retain any portion of payvments made to it as is permitted by
G.S. 90-210.31(a)(2), then such preneed licensee may retain_up to ten percent (10%)
of said funds received from the financial institution.

Upon making payments pursuant to this subsection, the financial institution and
the preneed licensee which is a partv to the preneed funeral contract shall be relieved
from all further contractual liability thereon.

The person giving notice of this substitution of preneed licensee and the successor
preneed licensee shall enter into a new preneed funeral contract for the funds
transferred. and this Article shall apply, including the duty of the successor preneed
licensee to deposit funds in a financial institution if the death of the beneficiary of the
preneed funeral contract has not occurred. Nothing in_this subsection shall be
construed to permit an irrevocable preneed funeral contract to be made revocable or
to result in the payment of anv of the transferred funds to the purchaser or to the
beneficiarv of the preneed funeral contract or his estate. except as provided by
subsection (c) hereof.

(c) When a preneed licensee has fulfilled its contractual obligation upon the death
of a preneed funeral contract beneficiary, the preneed licensee shall promptly
complete a certificate of performance and present the same to the financial institution
which holds funds in trust under G.S. 90-210.31(a)(1). or to the insurance company
which issued a preneed insurance policy pursuant to G.S. 90-210.31(a)(3). The
financial institution or insurance company on receipt of the certificate of performance
shall pav to the preneed licensee which is a party_to the contract the trust funds or
policy proceeds.

Unless otherwise specified in the preneed funeral contract, the preneed licensee
shall have no obligation to deliver merchandise or perform_any services for which
pavment in full has not vet been deposited with a financial institution or which shall
not _be provided bv the proceeds of a prearrangement insurance policy, and any such
amounts received which _do not constitute pavment in full shall be refunded to the

estate of the deceased contract beneficiary or credited against the cost of merchandise
or services contracted for bv a representative of the deceased: and any balance

remaining in the fund or policv after pavment for the merchandise and services as set
forth in the preneed funeral contract or the insurance beneficiarv named to receive
anv such balance. Provided. however. unless the parties agree to the contrary, there
shall be no refund to the estate of a deceased beneficiary of an inflation-proof

preneed funeral contract.
(d) In the event that anv person., partnership or corporation. other than the

contracting preneed licensee. shall perform any funeral service or provide any
merchandise under a preneed funeral contract upon the death of the beneficiary
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thereof, the trust funds held on deposit with a financial institution pursuant-to G.S,
00-210.31(a)(1). or preneed insurance proceeds held by an_insurance companv
pursuant to G.S. 90-210.31(a)(3). shall be paid by the contracting preneed licensee to
such provider upon submission to the contracting preneed licensee and the financial
institution or insurance company, as the case may be, of a certified copv of the
contract beneficiary’s death certificate., a copy of the statement of charges for the
services and merchandise provided and a certificate of performance.

In the event that a credit for a retention is due a preneed funeral contract
beneficiary from a contracting preneed_licensee which has retained any portion of
preneed payments made on _such contract pursuant to G.S. 90-210.31(a)(2). and that
credit is not given upon the death of the contract beneficiary. G.S. 90-210.31B shall
apply.

(e} This Article does not apply to contracts for funeral services or merchandise
sold as preneed burial insurance policies which are regulated by Part 13 of Article 10
of Chapter 143B of the North Carolina General Statutes.

() The board shall approve all forms for preneed funeral contracts. All such
contracts must be in writing. and no form shall be used without prior approval of the
Board. Any use or attempted use of any oral preneed funeral contract or_any written
contract in a form not approved bv the Board shall be deemed a violation of this
Article bv the person selling the services or merchandise thereunder.

(2) Whenever any balance of a preneed funeral fund shall be payable to the estate
of a deceased contract beneficiary and there has been no _representative of the estate
appointed to whom payvment may be made, the same may be paid into the Office of
the Clerk of Superior Court in the countv_wherein probate proceedings could be
filed for the deceased beneficiary.

Sec. 4. Chapter 90 is amended by adding a new section to Article 13B to
read:
"§ 90-210.31B. Recovery fund.
(a) There is established the Preneed Recovery Fund. The Fund shall be

administered bv the Board under rules adopted by it. The purpose of the fund is to
reimburse purchasers of preneed funeral contracts who have suffered financial loss as
a result of the malfeasance. misfeasance. default, failure or insolvency of any licensee
under this Article. ,

(b) From the fee of $15.00 for each contract as required by G.S. 90-210.34(c) the
Board will deposit $2.00 per contract into the fund. The Board mayv suspend the fee
at anv time and for anv period for which the Board determines that a sufficient
amount is available to meet likely disbursements and that an adequate reserve will
remain after such disbursements.

(c) All sums received by the Board pursuant to this section shall be held in a
separate account known_as the Preneed Recoverv Fund. Deposits _to _and
disbursements from the Fund account shall be subject to the written direction of the

Board under rules established by it. -
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(d) The Board shall adopt rules governing management of the Fund account,
presentation and processing of applications for reimbursement, and subrogation or
assienment of the rights of any reimbursed applicant.

() The Board may use or otherwise expend monies in the Fund for the following

purposes:

(1) To make reimbursements on approved applications;

(2) To purchase insurance to cover such losses. in whole or in_part,
deemed appropriate by the Board and not_inconsistent with the
purposes of the Fund;

(3) To invest such portions of the Fund as are not currently needed to
reimburse losses and maintain _adequate reserves, and as are
permitted to be made by fiduciaries under state law: and

(4) To pay the expenses of the Board to administer the Fund,
including emplovment of legal counsel to prosecute subrogation
claims.

(f) Reimbursements from the Fund shall be made only to the extent to which such
losses are not bonded or otherwise covered. protected or reimbursed and only after
the applicant has complied with all applicable rules of the Board.

(¢) The Board shall investigate all applications made and may reject or allow such
claims in whole or in part based on and to the extent that monies are available in the
fund. The Board shall have complete discretion to determine the order and manner
of pavment of approved applications. _All such payments shall be a matter of
privilege and not of right, and no person shall have any right in the fund as a third
partv beneficiary or otherwise. No attornev shall be compensated by the Board for
prosecuting an application before it.

(h) In the event reimbursement is made to an applicant under this section, the
Board shall be subrogated in the reimbursed amount and may bring such action as
deemed advisable against any person or corporation, including the licensee. The
Board may enforce anv claims it may have for restitution or otherwise and may
emplov and compensate consultants. agents, legal counsel, accountants and other such
persons as it deems appropriate to carry out its authoritv under this section."”

Sec. 5. G.S 90-210.32 reads as rewritten:

"§ 90-210.32. Refund of deposit.

(a) Within 30 days of receipt of a written demandforrefund-by-any-party-whohas

paid—funds—under—a—pre-need—burial request from the purchaser of a revocable

preneed funeral contract_who has contract funds deposited with a financial institution
pursuant to G.S. 90-210.31(a)(1). the financial institution with-whieh—suehfundshave
been—depesited holding such funds in trust shall refund to sweh—party the contract
purchaser the entire amount deposited with the financial institution together with all
interest, dividends, increases, or accretions earned on such fund.

71 DR91-RO-009




—
OOV~ bW —

B A B PBS B WWWL WWL WWWLWERNDNDNDNINRNDRNERNR = - = 2 2 2 2
P LW NRR OOV UMAEWNRL, OO UMAEWNARLROOIOWUMEWN—

GENERAL ASSEMBLY OF NORTH CAROLINA  SESSION 1991

(b1) Within 30 days of receipt of a written notice of cancellation of any

prearrangement insurance policy purchased pursuant to G.S. 90-210.31(a)(3), the
issuing insurance company shall refund to the prearrangement insurance policy
purchaser any unearned premiums.

(c) After making refund pursuant to this section and giving notice of the refund to
the eentraeting—Heensed—funeral—establishment__preneed licensee, the financial

institution shall be relieved from all further liability. Aftermealdng—refund-pursuant-te
this—seetton—the—heensed—funeral—estabhshment—shall—-be—releved—from—aH—further
habibitv

(c1) Notwithstanding _any other provision of this Article, if a preneed funeral
contract is revoked or transferred following the death of the beneficiary, the
purchaser may be charged according to the contracting preneed licensee’s price lists
for any services performed or merchandise provided prior to revocation or transfer.

(d) This section shall not apply if the pre-need burial funeral contract provides
that it is irrevocable. Such contracts mav_not be revoked or any proceeds thereof
refunded except bv order of a court of competent jurisdiction.

Sec. 6. G.S. 90-210.33 reads as rewritten:

"§ 90- 210 33. Deposnt w1thm 30 days of recelpt

trustee—as—trustee__Except as Drov1ded in_this Artxcle a]l preneed funeral funds
received bv a preneed licensee pursuant to the provisions of G.S. 90-210.31(a)(1)
shall, within 36 ten days after receipt thereof, be deposited by such licensee in with a

financial institution aré—shall—be—held—together—with—the—nterest—dividends,—eor
secretions—thereon , in trust, subjeet—to—the-provistons—of—thisArtiele—The—trustee—at

mﬁée in the preneed licensee’s name_as trustee.

(b) Premiums received by a_ preneed licensee in payvment for prearrangement
insurance policies pursuant to the provisions of G.S. 90-210.31(a)(3) shall be applied
to the purchase of such policies within ten days of receipt of the same.

(c) If a preneed funeral contract purchaser elects to fund such contract with a trust
deposit, the preneed licensee. at the time of making the deposit_as trustee. shall
furnish to the financial institution the name of each pavor and the amount of
pavment on each for which the deposit is being made.

(d) If a preneed funeral contract purchaser elects to fund such contract with a
prearrangement insurance policv. the preneed licensee shall notify the insurance
companv of the name of each pavor and the amount of each pavment when such
policy or policies have been purchased.

(e) Except as provided by G.S. 90-210.31(c). at no time before making a deposit or
purchasing a prearrangement insurance policy may a preneed licensee. or its agents
or emplovees. deposit in its or their own account or the account of any other person,
partnership, association, corporation, Or entity any monies coming into its or their
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hands for the purpose of purchasing services. merchandise. or prearrangement
insurance under the provisions of this Article.
Sec. 7. G.S. 90-210.34 reads as rewritten:
"§ 90-210.34. Application for license.
(a) No person firm, parmershlp association or corporatlon may—wﬁheuf—fﬁsf

hereof offer or sell preneed funeral contracts or offer to make or make any funded

funeral prearrangements, whether funded by prearrangement insurance policies, trust
deposits or otherwise, without firs securing a license from the Board. There shall be
two tvpes of licenses: a preneed funeral establishment license and a preneed sales
license. Only funeral establishments holding a valid establishment permit pursuant to
G.S. 90-210.25(d) shall be eligible for a preneed funeral establishment license
hereunder. Emplovees and agents of such entities, upon meeting the qualifications to
engage in preneed funeral planning as established by the Board, shall be eligible for a
preneed sales license. Such emplovees and agents may sell preneed funeral contracts,
prearrangement insurance policies and make funded funeral prearrangements only on
behalf of and to be performed by one employer or one principal; provided. however,
such emplovees and agents mayv sell preneed funeral prearrangements for any number
of funeral establishments licensed under_this Article which are whollv-owned by or
affiliated. through common ownership or contract, with the same entity: provided
further. in the event such agents and emplovees engage in prearrangement insurance
sales. these agents shall meet the licensing requirements of the Commissioner of
Insurance. Everv preneed funeral contract shall be signed by a person licensed as a
funeral director or funeral service licensee pursuant to Article 13A. Chapter 90.

Application for a license shall be in writing, signed by the applicant and duly
verified on forms furnished by the Cemmissiorer Board. Each application shall
contain at least the following: the full names and address (both residence and place of
business) of the applicant, and every member; officer and director thereof if the
applicant is a firm, partnership, association or corporation_and any other information
as the Board shall deem necessary. Any A_preneed funeral establishment license
isswed—pursuant—to—the—appheation shall be valid only at the address stated in the
application for the applicant or at a new address approved by the Cemmissioner
Board.

(b) Eaeh An application for a_preneed funeral establishment license shall be
accompanied by a nonrefundable investigatton application fee of not more than
twenty-five—doHars—($25:00) $250.00 and an application for a preneed sales license
shall be accompanied by a nonrefundable application fee of not more than $100.00. If
the license is granted, the imvestigation application fee shall be applied to the
respective annual license fee for the first year or part thereof. Upon receipt of the
application and payment of the rvestigation application fee, the Cemmisstoner Board
shall issue a renewable preneed funeral establishment license uniess it determines that
the applicant has made false statements or representations in the application, or is
insolvent, or has conducted, or is about to conduct, his business in a fraudulent
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manner, or is not duly authorized to transact business in this State. Upon receipt of
the application and pavment of the application fee. the Board shall issue a renewable
preneed sales license provided the applicant has met the qualifications to _engage in
preneed funeral planning as established bv the Board pursuant to_subsection (a)
hereof. Each licensee under this Article shall pay annually to the Cemmissioner
Board on or before June 30 of each year, a license fee of twenty-frve-deHars<$25-00)
not more than $250.00 for a_preneed funeral establishment license and not more than
$100.00 for a preneed sales license.

(c) Any person selling a pre-need funeral serviee contract, whether funded by a
10 trust deposit or a prearrangement insurance policy. shall remit to the Board, within
11 ten days following the sale of such contract, a contract fee of $15.00 for each sale.

12 Such fee shall not be remltted in cash shaH—eeHeef—f-rem—e&eh—pmeh&sep—a—seﬁﬂee

RS,

Nelie JBEN e SRV, BN SRV IS |

16 (d) The fees collected under this Article, except for monies used pursuant to G.S.

17 90-210.31B. shall be used for the expenses of the Board in carrying out the provisions
18 of this Article. Any funds remaining with the Board after all expenses under this
19 Article for the current fiscal vear have been fullv provided for shall be paid over to
20 the general fund of the State of North Carolina. Provided. however, the Board shall
21 have the right to maintain an_amount, the cumaulative total of which shall not exceed
22 20% of gross receipts under this Article for the previous fiscal vear of its operations,
23 as a maximum contingency or emergency fund.

24 Sec. 8. G.S 90-210.35 reads as rewritten:

25 "§ 90-210.35. Licensee’s books and records; notice of transfers, assignments and
26 terminations.

27 (a) Fhe Every preneed licensee shall keep for examination by the Board accurate
28 accounts, books, and records in this State of all_preneed funeral contract and

29 prearrangement insurance policy transactions, copies of all agreements, insurance
30 policies, instruments of assignment, the dates and amounts of payments made and

31 accepted thereon, the names and addresses of the contracting parties, the persons for
32 whose benefit funds are accepted, and the names of the deposttertes—of—the financial

33 institutions” holding preneed funeral trust funds_and insurance companies issuing
34 prearrangement insurance gohcxes Mm

36 Gemmﬁsreﬂef The Board its_inspectors aopoxmed Dursuant to G S. 90—710 "4 and its
| 37 examiners, which the Board may appoint to assist_in the enforcement of this Article,
| 38 may at any time investigate the books, records, and accounts of the any licensee

39 under_ this Article with respect to #s trust funds, preneed funeral contracts, and

‘ 40 prearrangement insurance policies, and for that purpose the Board may require the
| 41 attendance of and examine under oath all persons whose testimony it may require.

42 (b) Before—any—trust—funds—may—be—transferred A preneed licensee may transfer

43 preneed funds held by it as trustee form the financial institution which is a_party to a
‘ 44 preneed funeral contract to a substitute financial institution that is not a party to &
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pre-need—buriat the contract; . Within ten days after the transfer. the preneed
licensee shall notify the Gemmissterrer Board, in writing, of the name and address of
the intended transferee financial institutionrend-before-, Before the transfer may be
made, the transferee financial institution shall agree to make the—diselestre
disclosures required under the pre-need buriat funeral contract to the Commisstoner
Board or his its designated—examiner inspectors or examiners. If the contract is
revocable, the licensee shall notify the contracting party of the intended transfer.

(c) In the event that any preneed licensee should transfer or assign its assets or
stock to a successor funeral establishment or terminate its business as a funeral
establishment, the preneed licensee and assignee shall notify the Cemmissterer Board
within 15 days efter prior to the effective date of said transfer, assignment or
terminations: : provided, however. the successor funeral establishment must be a
preneed licensee or shall be required to apply for and be granted such license by the
Board before accepting any preneed funeral contracts. whether funded by trust
deposits or preneed insurance policies. Provided further. a successor funeral
establishment shall be liable to the preneed funeral contract purchasers for the
amount of contract payments retained bv the assigning or transferring funeral home
pursuant to G.S. 90-210.31(a)(2).

(d) Financial institutions which accept preneed funeral trust funds pursuant to G.S.
00-210.31(a)(1) and insurance companies which issue prearrangement insurance
policies pursuant to G.S. 90-210.31(a)(3), shall. upon request by the Board or its
inspectors or examiners, disclose anv_information regarding preneed funeral trust
accounts held or prearrangement insurance policies issued by it for a preneed
licensee,

(¢) In the event that anv preneed licensee is unable or unwilling or is for any
reason relieved of its responsibilitv_to_perform as trustee or to perform any preneed
funeral contract, the Board, with the written consent of the purchaser, or after the
purchaser’s death or incapacitv. the beneficiarv of the preneed funeral contract, may
order the contract to be assigned to a substitute preneed licensee provided that the
substitute licensee agrees to accept such assignment.

Sec. 9. G.S. 90-210.36 reads as rewritten:
"§ 90-210.36. Enforcement of Article.

(a) The Cemmissiener Board shall enforce the provisions of this Article and has
the power to make investigations, subpoena witnesses, require audits and reports and
eenduwet order hearings as to violations of any provisions—ené—te—establish of this
Article. The board shall have the authority to refuse to issue or to suspend or revoke
a preneed funeral establishment license and a preneed sales license when the
applicant or holder thereof has been convicted of a felonv or any_crime involving
fraud or moral turpitude. or when the applicant or holder thereof has violated any
provision of this Article or the rules adopted pursuant thereto. The Board shall have
the authority to require such reports and informations and to adopt such rules and
regulations as are necessary to carry out the provisions of this Article.

Sec. 10. G.S. 90-210.37 reads as rewritten:
"§ 90-210.37. Penalties.
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(a) Anvone who embezzles or who fraudulently, or knowingly and willfully
misapplies, or in anv manner _converts preneed funeral funds to his own use, or for
the use of any partnership. corporation, association., or entity for anv_purpose other
than as authorized bv this Arucle; or anvone who takes makes awav with or secretes,
with intent to embezzle. or fraudulently, or knowingly and willfully misapply or in
any manner convert preneed funeral funds for his own use or the use of any
corporation. partnership, association, or entity for any purpose other than as
authorized by this Article shall be punished as a Class H felon. FEach such
embezzlement, conversion, or_misapplication shall constitute a separate offense, and
mav be prosecuted individually. Upon conviction, all licenses issued under this
Article shall be revoked.

(b) Any person who willfully vtelating violates the-previstons any other provision
of this Article shall be guilty of a misdemeanor_and shall be fined not less than five
hundred dollars ($500.00) nor more than one thousand dollars ($1,000), or shall be
imprisoned for not less than 10 days nor more than six months, or both. Each such
violation_shall constitute a separate offense, and may be prosecuted individually.

(c) If a corporation embezzles. or fraudulently, or knowingly and willfully
misapplies or converts preneed funeral funds as provided in subsection (a) hereof or
otherwise violates anv_provision of this Article, the officers. directors. agents. or
emplovees responsible for committing the offense shall be fined or imprisoned as
herein provided.

(d) _The Board shall deliver to the Attornev General all evidence of violations
pursuant to this section, and the Attorney General may initiate criminal actions, to be
prosecuted by the District Attorneys as provided by law.

Sec. 11. G.S. 90-210.28 reads s rewritten:
"8 90-210.38. Nonregulation of insurance sales.

The provisions of this Article do_not regulate the issuance and sale of insurance
policies, but applv only to the underlving preneed funeral contracts. whether funded
by insurance or trust deposits.

Sec 12. G.S. 90-210.18(b) reads as rewritten
"§ 90-210.18. Construction of Article; State Board; members; election; gualifications;
term; vacancies.

(b) The North Carolina Board of Mortuary Science is created as a continuation of
the North Carolina Board of Embalmers and Funeral Directors. The Board is the
agency for regulation of the practice of funeral service in this State. The Board shall
have sever nine members as follows:

(1)  Four funeral service licensees or persons holding both funeral
director’s license and an embalmer’s license,

(2) Two persons holding a funeral director’s license or a funeral
service license, and

(3) ©ne Three public member members. A member’s term shall be
three years and shall expire on December 31 or when his successor
has been duly elected or appointed. No member may serve more
than two complete consecutive terms.
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The six seats on the Board for licensees shall be filled in an election in which
every person licensed to practice embalming, funeral directing, or funeral service in
this State may vote. No licensee may be nominated, elected, or serve unless he holds
a North Carolina license in the class designated for the seat and unless he is engaged
in full-time employment in this State in a practice authorized by his license. Any
vacancy occurring in an elective seat on the Board shall be filled for the unexpired
term by majority vote of the remaining Board members.

The public member members of the Board shall have full voting authority. He
They shall be appointed by the Governor and may neither be licensed under this
Article nor employed by a person who is. A vacancy occurring in the a public
member’s seat shall be filled for the unexpired term by the Governor.

Sec. 13. G.S. 90-210.22 reads as rewritten:

"§ 90-210.22. Required meetings of the Board.

The Board shall hold at least two meetings in each year at which examinations
shall be given to qualified applicants for licenses. In addition, the Board may meet as
often as the proper and efficient discharge of its duties shall require. Feur Five
members shall constitute a quorum.”

Sec. 14. (a) This Act shall become effective January 1, 1992, and shall
apply to preneed funeral contracts and funded funeral prearrangements made and
entered into on or after that date. G.S. 90-210.31B shall apply to losses which arise
after the effective date of this Act.

(b) Any entity licensed by the Commissioner of Banks under Article 13B
of Chapter 90 of the General Statutes before the effective date of this Act shall be
entitled to have its license renewed notwithstanding that it is not a funeral
establishment, provided it otherwise satisfies the requirements of this Article.
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Explanation of Legislative Proposal 2

Legislative Proposal 2 amends the Funeral and Burial Trust Fund Act. The most
important change is to transfer oversight and regulation of preneed contracts from the
Commissioner of Banks to the North Carolina Board of Mortuary Science.

The bill also clarifies the fiduciary duties of funeral establishments which enter into
preneed contracts and defines the various types of preneed contracts.

A Preneed Recovery Fund would be established to reimburse purchasers of preneed
contracts who have suffered financial loss as a result of malfeasance, misfeasance,

default, failure, or insolvency of persons licensed under this act.

The bill also increases the annual fee for a license from $25.00 to $250.00 and the per
contract charge from $10.00 to $15.00.

The Board of Mortuary Science is authorized to enforce the provisions of the act and
to suspend or revoke any licenses issued under it. Upon conviction of embezzlement

or conversion of trust funds, all licenses issued under this Article shall be revoked.

The membership of the North Carolina Board of Mortuary Science would be
increased from seven to nine to add two additional public members.

The act becomes effective January 1, 1992.
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NORTH CAROLINA GENERAL ASSEMBLY

SESSION 1991
DRAFT PROPOSED BILL

HOR S D

Proposal 3 (DR91-RO-005)
(THIS IS A DRAFT AND NOT READY FOR INTRODUCTION)

Short Title: Banking Technical Amendments (Public)

Sponsors:

Referred to:

A BILL TO BE ENTITLED
AN ACT TO MAKE CERTAIN TECHNICAL AMENDMENTS TO THE
BANKING LAWS.
The General Assembly of North Carolina enacts:
Section 1. G.S. 53-20(h) reads as rewritten:

"(h) Bond of Commissioner of Banks; Surety; Condition; Minimum Penalty. --
Upon taking possession of any bank, the Commissioner of Banks, or the duly
appointed agent, shall execute and file a bond payable to the State of North Carolina,
with some surety company as surety thereon, with the clerk of the superior court of
the county where the bank is located, conditioned upon the faithful performance of
all duties imposed by reason of the liquidation of such bank by the said
Commissioner of Banks, or the duly appointed agent, or any agent or assistant
assisting in the liquidation of the said bank, the penal sum of said bond to be fixed by
order of the Commissioner of Banks, which in no case shall be less than five
thousand dollars ($5,000). Any person interested, by motion in the pending action,
shall be heard by the resident or presiding judge as to the sufficiency of the bond; the
judge hearing the motion may thereupon fix the bond; provided, that where such
bank under this section is taken possession of by the Commissioner of Banks, he may,
in his discretion with the approval of the State Banking Commission, appoint as his
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agent with the powers, duties and responsibilities of such agent under this section, the
Federal Deposit Insurance Corporation or any corporation or agency established
under and by virtue of the laws of the United States of America which is established
for the purposes for which the said Federal Deposit Insurance Corporation was
created under the Banking Act of 1933, enacted by Congress; and provided further
that such appointment may be made when and only when the liabilities of such bank
to its depositors are insured by said corporation or agency, either in whole or in part.
In the event of such appointment such corporation or agency, with the approval of
the Commissioner of Banks, may serve as such agent without giving the bond
required under all other circumstances in this subsection. Also. in the event of such
appointment, the Commissioner of Banks shall thereafter be forever relieved from
anv and all responsibility and liability in respect to the liquidation of such bank.
Sec. 2. G.S. 53-47 reads as rewritten:

"§ 53-47. Limitations on investment in stocks.

No bank shall make any investment in the capital stock of any other state or
national bank: Provided, that nothing herein shall be construed to prevent banks
doing business under this Chapter from subscribing to or purchasing, upon such
terms as may be agreed upon, the capital stock of clearing corporations as defined in
G.S. 25-8- 102(3), the capital stock of banks organized under that act of Congress
known as the "Edge Act", er the capital stock of central reserve banks whose capital
stock exceeds one million dollars ($1,000,000).0r the Federal Home Loan Bank . To
constitute a central reserve bank as contemplated by this Chapter, at least fifty
percent (50%) of the capital stock of such bank shall be owned by other banks. The
investment of any bank in the capital stock of such central reserve bank or bank
organized under the act of Congress commonly known as the "Edge Act," shall at no
time exceed ten percent (10%) of the paid-in capital and permanent surplus of the
bank making same. No bank shall invest more than seventy-five percent (75%) of its
unimpaired capital fund in the stocks of other corporations, firms, partnerships, or
companies, unless such stock is purchased to protect the bank from loss. The
foregoing limitation shall not apply to stock or ownership interests acquired In
corporations, firms, partnerships or companies which hold banking premises or which
are bank operating subsidiaries of such bank. The term "invest" shall be deemed to
include operating a business entity acquired by the bank, provided, however, that no
bank shall make any such investment resulting in operations which are not closely
related to banking without the prior written approval of the Commissioner of Banks.
The Commissioner of Banks shall monitor the impact of investment activities of
banks under this section on the safety and soundness of such banks. Any stocks
owned or hereafter acquired in excess of the limitations herein imposed shall be
disposed of at public or private sale within six months after the date of acquiring the
same, and if not so disposed of they shall be charged to profit and loss account, and
no longer carried on the books as an asset. The limit of time in which said stocks
shall be disposed of or charged off the books of the bank may be extended by the
Commissioner of Banks if in his judgment it is for the best interest of the bank that
such extension be granted; provided that the limitations imposed in this section on
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the ownership of stock in or securities of corporations is suspended to the extent (and
to that extent only) that any bank operating under the supervision of the
Commissioner of Banks may subscribe for and purchase shares of stock in or
debentures, bonds or other types of securities of any corporation organized under the
laws of the United States of America for the purpose of insuring to depositors a part
or all of their funds on deposit in banks where and to such extent as such stock or
security ownership is required in order to obtain the benefits of such deposit
insurance for its depositors.

Sec. 3. G.S. 53-59 is repealed.

Sec. 4. G.S. 53-87 reads as rewritten:

"§ 53-87. Directors may declare dividends.

The board of directors of any bank may declare a dividend of so much of its
undivided profits as they may deem expedient, subject to the requirements hereinafter
provided. When the surplus of any bank having a capital stock of fifteen thousand
dollars ($15,000) or more is less than fifty percent (50%) of its paid-in capital stock,
such bank shall not declare any dividend until it has transferred from undivided
profits to surplus twenty-five percent (25%) of said undivided profits, or any lesser
percentage that may be required to restore the surplus to an amount equal to fifty
percent (50%) of the paid-in capital stock. When the surplus of any bank having a
capital stock of less than fifteen thousand dollars ($15,000) is less than one hundred
percent (100%) of its paid-in capital stock, such bank shall not declare any dividend
until it has transferred from undivided profits to surplus fifty percent (50%) of said
undivided profits, or any lesser percentage that may be required to restore the surplus
to an amount equal to one hundred percent (100%) of the paid-in capital stock. In
order to ascertain the undivided profits from which such dividend may be made,
there shall be charged and deducted from the actual profits:

(1)  All ordinary and extraordinary expenses, paid or incurred, in
managing the affairs and transacting the business of the bank;

(2) Interest paid or then due on debts which it owes;

(3)  All taxes due;

(4)  All overdrafts over one thousand dollars ($1000.00) which have
been standing on the books of the bank for a period of 60 days or
longer;

(5)  All losses sustained by the bank. In computing the losses, there
shall be included debts owing the bank which have become due
and are not in process of collection, and on which interest for one
year or more is due and unpaid, unless said debts are well secured;
and debts reduced to final judgments which have been unsatisfied
for more than one year and on which no interest has been paid for
a period of one year, unless said judgments are well secured.

(6) All investments carried on its books, which are prohibited under
the provisions of this Chapter, or rules and regulations made by
the Commissioner of Banks, pursuant to the powers conferred
under this Chapter.
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Sec. 5. Article 7 of Chapter 53 is amended by adding
a new section to read:
"§ 53-91.1. Assets to be written off.

Everv bank doing business under this Chapter shall be required to write off any
asset. or portion thereof, which, following the most recent report of examination
issued by the Commissioner of Banks, is classified as uncollectible. Provided,
however. such asset need not be written off if the same_is secured bv_collateral
acceptable to the Commissioner.

Sec. 6. Article 8 of Chapter 53 is amended by adding

two new sections to read:
"§ 53-107.1. Administrative orders: penalties for violation.

(a) In addition to any other powers conferred by this Chapter, the Commissioner
shall have the power to:

(1) Order any bank. trust company. or subsidiary thereof, or any
director, officer, or emplovee to cease and desist violating any
provision of this chapter _or any lawful regulation issued
thereunder; and

(2) Order any bank. trust company. or subsidiary thereof. or_any
director. officer. or_emplovee to cease and desist from a course of
conduct that is unsafe or unsound and which is_likely to cause
insolvency or dissipation of assets or is likely to jeopardize or
otherwise seriouslv prejudice the interests of a_depositor.

(b) Consistent with Article 3A of Chapter 150B of the General Statutes. notice and
opportunity for hearing shall be provided before any of the foregoing actions shal] be
undertaken by _the Commissioner. Provided. however. in cases involving
extraordinarv circumstances requiring immediate action, the Commissioner may take
such action. but shall promptlv afford a subsequent hearing upon application to
rescind the action taken.

(¢) The Commissioner shall have the power to subpoena witnesses, compel their
attendance. require the production of evidence, administer oaths. and examine any
person under oath in connection with any subject related to a dutv imposed or a
power vested in_the Commissioner.

(d) The Commissioner _mav_impose a civil monev penaltv of not more that one
thousand dollars ($1000.00) for each violation bv_anv bank. trust company. or
subsidiarv thereof. or any director. officer. or emplovee of an order issued pursuant to
subsection (a)(1) of this section. Provided further. the Commissioner may impose a
civil monev penalty of not more than five hundred dollars ($500.00) per day for each
dav that a bank, trust company. or subsidiary thereof, or any director, officer. or
emplovee violates a cease and desist order issued pursuant to subsection (a)(2) of this
section.

§ 53-107.2. Review by the Banking Commission; additional penalties. _

(a) Administrative orders issued by the Commissioner of Banks and civil money

penalties imposed for violation of such orders shall be subject to review by the
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Banking Commission which shall have power to amend, modify. or disapprove the
same_at anv regular or special meeting.

(b) Notwithstanding any penalty imposed by the Commissioner of Banks. the
Banking Commission may after notice of and opportunity for hearing. impose, enter
ijudgment for, and enforce by appropriate process. a penalty of not more than ten
thousand dollars ($10.000.00) against anv _bank, trust company. or subsidiary thereof,
or against anv of its directors, officers, or emplovees for violating any lawful orders of
the Commission or Commissioner of Banks.

Sec. 7. G.S. 53-110 reads as rewritten:
"§ 53-110. Banking Commission to prescribe books, records, etc.; retention,
reproduction and disposition of records.

(a) Whenever in its judgment it may appear to be advisable, the State Banking
Commission may issue such rules, instructions, and regulations prescribing the
manner of keeping books, accounts, and records of banks as will tend to produce
uniformity in the books, accounts, and records of banks of the same class.

(b) The following provisions shall be applicable to banks and trust companies
operating under Chapter 53 of the General Statutes and amendments thereto, and to
national banking associations insofar as this section does not contravene paramount
federal law:

(1)  Each bank shall retain permanently the minute books of meetings
of its stockholders and directors, its capital stock ledger and capital
stock certificate ledger or stubs, and all records which the Banking
Commission shall in accordance with the terms of this section
require to be retained permanently.

(2)  All other bank records shall be retained for such periods as the
Banking Commission shall in accordance with the terms of this
section prescribe.

(3) The Banking Commission shall from time to time issue regulations
classifying all records kept by banks and prescribing the period for
which records of each class shall be retained. Such periods may be
permanent or for a lesser term of years. Such regulations may from
time to time be amended or repealed, but any amendment or
repeal shall not affect any action taken prior to such amendment
or repeal. Prior to issuing any such regulations the Commission
shall consider:

a. Actions at law and administrative proceedings in which the
production of bank records might be necessary or desirable;

b.  State and federal statutes of limitation applicable to such
actions or proceedings;

c. The availability of information contained in bank records
from other sources; and

d. Such other matters as the Banking Commission shall deem

pertinent in order that its regulation will require banks to
retain their records for as short a period as is commensurate
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(4)

(5)

(6)

with the interest of bank customers and stockholders and of

the people of this State in having bank records available.
Any bank may cause any or all records kept by it to be recorded,
copied or reproduced by any photographic, photostatic or
miniature photographic or reproduction process of any kind which
is capable of conversion into written form within a reasonable time
proeess and which correctly, accurately, and permanently copies,
reproduces or forms a medium for copying or reproducing the
original record on a film or other durable material.
Any such photographic, photostatic or miniature photographic
copy or reproduction of any kind. including electronic or computer
generated data, which is capable of conversion into written form
within a reasonable time, shall be deemed to be an original record
for all purposes and shall be treated as an original record in all
courts and administrative agencies for the purpose of its
admissibility in evidence. A facsimile, exemplification or certified
copy of any such photographic copy or reproduction shall, for all
purposes, be deemed a facsimile, exemplification or certified copy
of the original record.
Any bank may dispose of any record which has been retained for
the period prescribed by the Banking Commission or in
accordance with the terms of this section for retention of records
for its class.”

Sec. 8. This act becomes effective October 1, 1991.
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Explanation of Legislative Proposal 3

Legislative Proposal 3 makes several technical amendments to the banking laws. The
bill provides that when an agent is appointed under federal law to oversee liquidation
of a bank the Commissioner of Banks shall be relieved of further liability.

The bill also authorizes banks to purchase stock in the Federal Home Loan Bank and

repeals obsolete language

Overdrafts over $1000 which have been on the books for 60 days or more would be
required to be charged off against a bank’s profits and uncollectible assets would

have to be written off.

Procedures for administrative cease and desist orders to be issued by the

Commissioner of Banks are set out, along with penalties for violation of such orders.

The bill also authorizes record keeping by any means capable of conversion into

written form within a reasonable time.

The act becomes effective October 1, 1991.
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Proposal 4 (DR91-RO-012)

(THIS IS A DRAFT AND NOT READY FOR INTRODUCTION)

Short Title: Savings and Loan Technical Changes (Public)

Sponsors:

Referred to:

A BILL TO BE ENTITLED

AN ACT TO MAKE TECHNICAL CHANGES TO THE SAVINGS
INSTITUTIONS LAW
The General Assembly of North Carolina enacts:
Section 1. G.S. 54B-10 reads as rewritten:
"§ 54B-10. Certificate of incorporation.
(a) The certificate of incorporation of a proposed mutual savings and loan
association shall set forth:

(1)

2)

()

(4)

DR91-RO-012

The name of the association, which must not so closely resemble
the name of an existing association doing business under the laws
of this State as to be likely to mislead the public;

The county and city or town where its principal office is to be
located in this State; and the name of its registered agent and the
address of its registered office, including county and city or town,
and street and number;

The period of duration, which may be perpetual. When the
certificate of incorporation fails to state the period of duration, it
shall be considered perpetual;

The purposes for which the association is organized, which shall be
limited to purposes permitted under the laws of this State for
savings and loan associations;
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(5) The amount of the entrance fee per withdrawable account based
upon the amount pledged;

(6) The minimum amount on deposit in withdrawable accounts before
it shall commence business;

(7)  Any provision not inconsistent with this Chapter and the proper
operation of a savings and loan association, which the
incorporators shall set forth in the certificate of incorporation for
the regulation of the internal affairs of the association;

(8) The number of directors, which shall not be less than seven,
constltutmg the initial board of directors (which may be classified

n aecordanee—with—theprevisions—of-G-5—55-8-06 the certificate of
ncorgoratlon) and the name and addresses of each person who is
to serve as a director until the first meeting of members, or until
his successor be elected and qualified;

15 (9) The names and addresses of the incorporators.

16  (b) The certificate of incorporation of a proposed stock savings and loan

17 association shall set forth:

e
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18 (1) The name of the association, which must not so closely resemble
19 the name of an existing association doing business under the laws
20 of this State as to be likely to mislead the public;
21 (2) The county and city or town where its principal office is to be
22 located in this State; and the name of its registered agent and the
23 address of its registered office, including county and city or town,
24 and street and number;
25 (3) The period of duration, which may be perpetual. When the
26 certificate of incorporation fails to state the period of duration, it
27 shall be considered perpetual;
2 (4) The purposes for which the association is organized, which shall be
29 limited to purposes permitted under the laws of this State for
30 savings and loan associations;

| 31 (5)  With respect to the shares of stock which the association shall have

} 32 authority to issue:

| 33 a. If the stock is to have a par value, the number of such shares
34 of stock and the par value of each;
35 b. If the stock is to be without par value, the number of such
36 shares of stock;
37 c. If the stock is to be of both kinds mentioned in paragraphs a
38 and b of subdivision (5) of this subsection, particulars in
39 accordance with those paragraphs;
40 d. If the stock is to be divided into classes, or into series within
41 a class of preferred or special shares of stock, the certificate
42 of incorporation shall also set forth a designation of each
43 class, with a designation of each series within a class, and a
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statement of the preferences, limitations, and relative rights
of the stock of each class or series;

(6) The minimum amount of consideration to be received for its shares
of stock before it shall commence business;

(7) A statement as to whether stockholders have preemptive rights to
acquire additional or treasury shares of the association and any
provision limiting or denying said rights;

(8)  Any provision not inconsistent with this Chapter or the proper
operation of a savings and loan association, which the
incorporators shall set forth in the certificate of incorporation for
the regulation of the internal affairs of the association;

(9) The number of directors, which shall not be less than seven,
constltutmg the initial board of directors (which may be classified

n secerdenee—with-theprovisions—ef-G:5—55-8-06 the certificate of
ncorgoratlon) and the name and address of each person who is to
serve as a director until the first meeting of the stockholders, or
until his successor be elected and qualified;

(10) The names and addresses of the incorporators.

(c) The certificate of incorporation, whether for a mutual association or stock
association, shall be signed by the original incorporators, or a majority of them, but
not less than 10, and shall be acknowledged before an officer duly authorized under
the law of this State to take proof or acknowledgement of deeds, and shall be filed
along with two conformed copies in the office of the Administrator as provided in
G.S. 54B-9.

- Sec. 2. G.S. 54B-40 reads as rewritten:
"§ 54B-40. Voluntary dissolution by directors.

A State association may be voluntarily dissolved by a majority vote of the board of
directors when substantially all of the assets have been sold for the purpose of
terminating the business of the association or as provided in G.S. 55-14-01, and when
a certificate of dissolution is recorded in the manner required by this Chapter for the
recording of certificates of incorporation.

Sec. 3. G.S. 54B-62 reads as rewritten:

"§ 54B-62. Relationship of savings and loan associations with the Savings Institutions
Division.

(a) Except as provided by subsection (b) of this section, a savings and loan
association or any director, officer, employee, or representative thereof shall not grant
or give to the Administrator or to any employee of the Administrator’s office, or to
their spouses, any loan or gratuity, directly or indirectly.

(b) Neither the Administrator nor any person on the staff of the Savings
Institutions Division shall:

(1) Hold an office or position in any State association or exercise any
right to vote on any State association matter by reason of being a
member of the association;

DR91-RO-012 88
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(2) Be interested, directly or indirectly in any savings and loan
association organized under the laws of this State; or

(3)  Undertake any indebtedness, as a borrower directly or indirectly or
endorser, surety or guarantor, or sell or otherwise dispose of any
loan or investment to any savings and loan association organized
under the laws of this State.

(c) Notwithstanding subsection (b) of this section, the Administrator or any other
person employed in or by his office may be a withdrawable account holder and
receive earnings on such account and may receive a loan secured by the withdrawal
account.

(d) If the Administrator or other person has any prohibited right or interest in a
savings and loan association, either directly or indirectly, at the time of his
appointment or employment, he shall dispose of it within 60 days after the date of his
appointment, or employment. If the Administrator or other such person is indebted as
borrower directly or indirectly, or is an endorser, surety or guarantor on a note, at
the time of his appointment or employment, he may continue in such capacity until
such loan is paid off.

(e) If the Administrator or any emplovee of the Division has a loan or other note
acquired by a State savings bank through the secondary market. he may continue
with the debt until such loan or note is paid off.

Sec. 4. G.S. 54B-101 reads as rewritten:
"§ 54B-101. Directors.

(a) The directors of a mutual association shall be elected by the members at an
annual meeting, held pursuant to the terms of G.S. 54B-106, for such terms as the
bylaws of the association may provide. Director’s terms may be classified in_the
certificate of incorporation. Voting for directors by withdrawable account holders
shall be weighted according to the total amount of withdrawable accounts held by
such members, subject to any maximum number of votes per member which an
association may choose to prescribe in the bylaws of the association. Such
requirements shall be fully prescribed in a detailed manner in the bylaws of the
association.

(b) The directors of a stock association shall be elected by the stockholders at an
annual meeting, held pursuant to the terms of G.S. 54B-106, for such terms as the
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Director’s terms may be classified in the certificate of incorporation.

(c) Everv State association shall have no less than five directors.
Sec. 5. G.S. 54B-131 reads as rewritten:
"§ 54B-131. Right of setoff on withdrawable accounts.

(a) Every association shall have a right of setoff, without further agreement or
pledge, upon all withdrawable accounts owned by any member or customer to whom
or upon whose behalf the association has made an unsecured advance of money by
loan; and upon the default in the repayment or satisfaction thereof the association
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may;-with-36-daysnotieeto-themember-oreustomer: cancel on its books all or any
part of the withdrawable accounts owned by such member or customer, and apply the

value of such accounts in payment on account of such obligation. Any—asseertof
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(b) An association which exercises the right of setoff provided in this section shall

first give 30 davs notice to the member or customer that such right will be exercised.
Such accounts may be held or frozen. with no withdrawals permitted, during the 30-
dav notice period. Such accounts may not be canceled and the value thereof may not
be applied to pay such obligation until the 30-day period has expired without the
member or customer having cured the default on the obligation. The amount of any
member’s or customer’s interest in a joint account or other account held in the
names of more than one person shall be subject to_the right of setoff provided in this
section,

(c) If an association shall proceed in good faith as provided in this section, but it
is later determined that the association was not entitled to have held or setoff funds,
then the association’s sole obligation shall be to return the funds to the member’s or
customer’s account together with interest at the rate that would have applied if the
account had not been held or setoff: the association shall not otherwise be liable for
anv costs or damages. This section is not exclusive. but shall be in addition to
contract. common law and other rights of setoff. Such other rights shall not be
governed in any fashion by this section.

Sec. 6. G.S. 54B-132(a) reads as rewritten:
"§ 54B-132. Minors as withdrawable account holders; safe deposit box lessees.

(a) An association may issue a withdrawable account to a minor as the sole and
absolute owner, or as a joint owner, and receive payments, pay withdrawals, accept
pledges and act in any other manner with respect to such account on the order of the
minor with like effect as if he were of full age and legal capacity. Any payment to a
minor shall be a discharge of the association to the extent thereof. The account shall
be held for the exclusive right and benefit of the minor, and any joint owners, free
from the control of all persons, except creditors.

Sec. 7. This act is effective upon ratification.
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1
2 Explanation of Legislative Proposal 4
3
4
5 Section 1
| 6 The NC Business Corporation Act requires a minimum of nine directors before a
} 7 Board may be classified. Federal associations have no minimum in order to classify a
| 8 Board. This will give State associations the same authority as federal associations.
| 9
10 Section 2
11 The rewrite of the NC Business Corporation Act removed certain grounds for the
12 Board of Directors to voluntarily dissolve a corporation. By the reference in Chapter
13 54B, these grounds were also removed from our statute. These grounds have been
14 used on several occasions in the past few years by our Division. This language
15 restores these grounds which saves corporate and legal expense and prevents
16 procedural delays.
17
18 Section 3
19 Division employees are allowed to have deposit accounts at State chartered
20 associations. This provision allows Division employees 10 obtain a loan secured by
21 that deposit. Also allows an employee of the Division to continue a debt even if it is
22 acquired in the secondary market by a State chartered association.
23
24 Section 4
25 Same as Section 1. Also sets a minimum number for the Board of Directors of an
26 operating association. Present Chapter 54B only sets a minimum number for the
27 initial board. The NC Business Corporation Act’s minimum number for the Board of
28 any corporation is three. This number controls in the absence of any provision in
29 Chapter 54B. ’
30
31 Section 5
32 Clarifies the right of setoff:
33 1. To make clear that the association can hold the account while the notice period
34 runs.
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2. To provide that the statutory right of setoff is not exclusive and does not change
any contract or common law right, if any.

3. To specifically allow setoff against a person’s interest in a joint account.

4. To specifically eliminate any consequential damages if the association makes a

good faith error.

Section 6
Clarifies that a minor may have an interest in a joint account.

O 00 N OB W N

—
(=)

Section 7

L
p—t

Provides that the act is effective upon ratification.
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 1991
SORH D
Proposal 5 (DR91-RO-007)
(THIS IS A DRAFT AND NOT READY FOR INTRODUCTION)
Short Title: Credit Union Technical Amendments (Public)
Sponsors:
Referred to:

A BILL TO BE ENTITLED
AN ACT TO MAKE CERTAIN TECHNICAL AMENDMENTS TO THE

STATUTES RELATING TO CREDIT UNIONS
The General Assembly of North Carolina enacts:

Section 1. Chapter 54 of the General Statutes is amended by adding a
new section to Article 14A to read:
"§ 54-109.7. Conducting business outside this State.

A credit union incorporated under Articles 14A through 14M of this chapter may
conduct business outside of this State in other states or territories where it is
permitted to conduct business as a credit union.

Sec. 2.G.S. 54-109.21 reads as rewritten:
"§54-109.21. General powers.
A credit union may:
1) Make contracts;
2) Sue and be sued;
3) Adopt and use a common seal and alter same;
(4) Acquire, lease, hold and dispose of property, either in whole or in part,
necessary or incidental to its operations;
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(5) At the discretion of the board of directors, require the payment of an
entrance fee or annual membership fee, or both, of any person admitted to
membership;

(6) Receive savings from its members in the form of shares, deposits, or
special-purpose thrift accounts;

(7; Lend its funds to its members as hereinafter provided;

(8) Borrow from any source in accordance with policy established by the board
of directors;

(9) Discount and sell any eligible obligations, subject to rules and regulations
prescribed by the Administrator;

(10) Sell all or substantially all of its assets or purchase all or substantially all of
the assets of another financial institution, subject to the approval of the
Administrator of Credit Unions;

11) Invest surplus funds as provided in Articles 14A to 14L of this Chapter;
12) Make deposits in legally chartered banks, savings banks, savings and loan
associations, trust companies and central- type credit union organizations;

(13) Assess charges to members in accordance with the bylaws for failure to
meet properly their obligations to the credit union;

(14) Hold membership in other credit unions organized under Articles 14A to
14L of this Chapter or other acts, and in other associations and
organizations composed of credit unions;

(15) Declare dividends; pay interest on deposits and pay interest refunds to
borrowers as provided in Articles 14A to 14L of this Chapter;

(16) Sell travelers checks and money orders and charge a reasonable fee for
such services; t t HSH

. on -

(17) Perform such tasks and missions as are requested by the federal government
or this State or any agency or political subdivision thereof, when approved
by the board of directors and not inconsistent with Articles 14A to 14L of
this Chapter;

(18) Act as fiscal agent for and receive deposits from the federal government,
this State, or any agency or political subdivision thereof;

(19) Contribute to, support, or participate in any nonprofit service facility whose
services will benefit the credit union or its membership subject to such
regulations as are prescribed by the Administrator;

(20) Make donations or contributions to any civic, charitable or community
organization as authorized by the board of directors, subject to such
regulations as are prescribed by the Administrator;

§21; Act as a custodian of qualified pension funds if permitted by federal law;

22) Purchase or make available insurance for its directors, officers, agents,
employees, and members; and

(23) Facilitate its members’ purchase of goods and services in a manner which
promotes the purposes of the credit union.

(24) The board of directors may expel from the corporation any member who
has not carried out his engagement with the corporation, or has been
convicted of a criminal offense, or neglects or refuses to comply with the
provisions of this Article or of the bylaws, or who habitually neglects to
pay his debts, or shall become insolvent or bankrupt. The members at a
regularly called meeting may expel from the corporation any member who
has become intemperate or in any way financially irresponsible; no
member shall be expelled until he has been informed in writing of the
charges against him and an opportunity has been given him, after
reasonable notice, to be heard thereon.
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(25) Engage in activity permitted under this subsection. Notwithstanding any
other provision of this Chapter, the Administrator of Credit Unions,
subject to the advice and consent of the Credit Union Commission, and
upon a finding that action is necessary to preserve and protect the welfare
of credit unions and to promote the general economy of the State, may
adopt rules allowing State-chartered credit unions to engage in any activity
in which they could engage if they were federally chartered credit unions.

(26) Subject to rules and regulations prescribed by the Administrator, act as
trustee or custodian, and may receive reasonable compensation for so
acting, under any written trust instrument or custodial agreement created
or organized and forming a part of a deferred compensation plan for its
members or groups or organization of its members, provided the funds of
such plans are invested in savings or deposits of the credit union. All funds
held may be commingled for appropriate purpose of investment, but
individual records shall be kept by the credit union for each participant
and shall show in proper detail all transactions engaged in under authority
of this section.

A member may withdraw from a credit union by filing a written notice of his
intention to withdraw.

The amounts paid in on shares or deposits by an expelled or withdrawing member,
with any dividends credited to his shares and any interest accrued on his deposits to
the date of expulsion or withdrawal shall be paid to such member, but in the order of
expulsion or withdrawal, and only as funds therefor become available, after deducting
any amounts due to the corporation by such member. The member shall have no
other or further right in the credit union or to any of its benefits, but such expulsion
or withdrawal shall not operate to relieve the member from any remaining liability to
the corporation. Sec. 3.G.S. 54-109.82 reads as rewritten:

"§ 54-109.82. Investment of funds.

The capital, deposits, undivided profits and reserve fund of the corporation may be
invested in any of the following ways, and in such ways only:

(1) They may be lent to the members of the corporation in accordance with the
provisions of this Chapter.

(2) In capital shares, obligations, or preferred stock issues of any agency or
association organized either as a stock company, mutual association, or
membership corporation, provided the membership or stockholdings, as
the case may be, of such agency or association are confined or restricted to
credit unions or organizations of credit unions, or provided the purposes
for which such agency or association is organized or designed to service or
otherwise assist credit union operations.

23; In obligations of the State of North Carolina or any subdivision thereof.

4) In obligations of the United States, including bonds and securities upon
\évhich payment of principal and interest is fully guaranteed by the United

tates.

(5) They may be deposited to the credit of the corporation in savings banks,
credit unions, savings and loan associations, State banks or trust companies
incorporated under the laws of the State, or in national banks located
therein.

(6) In loans to other credit unions in any amount not to exceed twenty-five
percent (25%) of the shares and unimpaired surplus of the lending credit
union.

(7) In an aggregate amount not to exceed twenty-five percent (25%) of the
allocations to the reserve fund in any agency or association of the type
described in subdivision (2) hereof, provided the purposes of any such
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agency or association are designed to assist in establishing and maintaining
liquidity, solvency, and security in credit union operations.

8) In the North Carolina Savings Guaranty Corporation.

§9) In any form of investment allowed by law to the State Treasurer under G.S.
147-69.1.

10) Debentures which are issued by an agency of the United States government.

%11) In the College Foundation in any amount not to exceed ten percent (10%)

of the shares and unimpaired surplus of the investing credit union.

(12) They may be pileecd-en—timedepeosits deposited in any banks bank tnsured

or
mry—be—tavested in any savings association insured by
the Federal-Sevings—and—t-oaninsuranee—Corporation federal government
or any agency thereof.”

Sec. 4.This act becomes effective October 1, 1991.
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Explanation of Legislative Proposal 5

Legislative Proposal 5 authorizes credit unions incorporated under the laws of this
state to conduct business outside of this State in other states or territories where it is

permitted.

Credit unions would be authorized to sell checks and money orders even if the
instruments are payable at a credit union.

The bill also allows credit union funds to be deposited in any bank association
insured by the federal government.

The act is effective October 1, 1991.
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 1991
SORH D

Proposal 6 (DR91-R0-008)
(THIS IS A DRAFT AND NOT READY FOR INTRODUCTION)

Short Title: Foreign Credit Union Act (Public)

Sponsors:

Referred to:

A BILL TO BE ENTITLED
AN ACT TO REGULATE FOREIGN CREDIT UNIONS
The General Assembly of North Carolina enacts:
Section 1. Chapter 54 of the General Statutes is amended by adding a
new Article 14N to read:
"ARTICLE 14N
Foreign Credit Unions

"§ 54-109.106. Foreign Credit Unions.

(a) A credit union organized under the laws of another state or territory of the
United States mav conduct business as a _credit union in this State with the approval
of the Administrator, provided credit unions incorporated under Articles 14A
through 14M of this Chapter are allowed to do business in the other state under
conditions _similar _to these provisions. Before granting the approval. the
Administrator must find that the foreign credit union:

(1) is a credit union organized under laws similar to Articles 14A
through 14M of this Chapter:

(2) is financially solvent;

(3) has_account insurance through the Federal Government or any
agency thereof;

(4) is examined and supervised by a regulatorv_agency of the state in

which it is organized:

DR91-RO-008 Page 98




e

W b

EN

e BN B e NV ]

11
12
13
14
15
16
17
18
19
20
21
22
23
24

GENERAL ASSEMBLY OF NORTH CAROLINA SESSION 1991

(5)  will serve a field of membership not being served in this State or to
adequately serve its members in this State;

(6) operation by the credit union will not have adverse impact on the
financial, economic or other interests of residents of this State.

(b) _No foreign credit union may conduct business in this State unless it:

(1) makes loans at such terms allowed under the provisions of Article
14G of this Chapter;

(2) complies with the Rules and Regulations applicable to credit union
incorporated under Articles 14A through 14M of this Chapter:

(3) agrees to furnish the Administrator a copy of the report of
examination of its regulatory agency and such other documents or
reports as may be requested or to submit to an examination as the
Administrator deems necessary:

(4) designates and maintains an agent for the service of process in this

State.

(c) The Administrator may deny or revoke approval of a_credit union to conduct

business in this State if the Administrator finds that:

Page 99

1
2)

(3)

the credit union fails to meet the requirements of Subsection (a):
the credit union fails to comply with the laws of this State or
lawful rules or orders issued by the Administrator;

the credit union has engaged in a_pattern of unsafe or unsound

credit union_practices."

Sec. 2. This act becomes effective October 1, 1991,
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Explanation of Legislative Proposal 6

Legislative Proposal 6 authorizes credit unions organized under the laws of another
state or territory of the United States, with the approval of the Administrator, to do
business in North Carolina.

The Administrator must find that the foreign credit union:

-Is organized under laws similar to North Carolina’s;

-Is solvent;

-Is insured by the federal government;

-Is examined and supervised by a regulatory agency in its home state;
-Will provide certain services in this State; and

-Will not have an adverse impact on residents of this State.

The credit union must obey this State’s rules and regulations, furnish the
Administrator with copies of its report of examination, and designate an agent for the

service of process.

The Administrator may deny or revoke approval if the credit union does not meet
the requirements of this act or operates in an unsafe or unsound manner.

The act becomes effective October 1, 1991.
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NORTH CAROLINA GENERAL ASSEMBLY

SESSION 1991
DRAFT PROPOSED BILL

HORS D

Proposal 7 (DR91-R0O-004)
(THIS IS A DRAFT AND NOT READY FOR INTRODUCTION)

Short Title: Foreign Bank Regulation (PUBLIC)

Sponsors:

Referred to:

A BILL TO BE ENTITLED
AN ACT TO REGULATE FOREIGN BANKS.
The General Assembly of North Carolina enacts:
Section 1. Chapter 53 of the General Statutes is amended by adding
Article 18A and Article 18B to read:

"Article 18A.

"§ 53-232.1. Title and scope.

(a) This act shall be known and cited as the North Carolina International Banking
Corporations and Bank Agencies Act.

(b) This Article is intended to set forth the terms and conditions under which an
international banking corporation mav _enter and do business in North Carolina.
"§ 53-232.2. Definitions.

As used in this Article. the term:

(1) ‘Commissioner’ means the Commissioner of Banks for the State of
North Carolina.
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(2) ‘International bank agency’ means the international banking
corporation with _respect to _all business or activities conducted in
this State or through an office located in this State.

‘International banking corporation’_means a banking corporation
organized and licensed under the laws of some foreign countryv or
a_political subdivision thereof., other than the United States of
America or_anyv of the states within the United States of America.
For purposes of this Article, a foreign countrv _shall include any
territories or_possessions of the United States.

(4) ‘Representative office’ means a business location of a
representative of an international banking corporation_established
for the purpose of acting in _a liaison capacity with existing and
potential customers of such international banking corporation and
to generate new loans and other activities for such international
banking corporation which is operating outside the State,

"§ 53-232.3. Application of this Chapter.

(a) International bank agencies shall be subject to all the provisions of Articles 1
through 14 and Articles 17 and 18 of this Chapter. except where it may appear. from
the context or otherwise, that such provisions are clearly applicable only to banks or
trust companies organized under the laws of this State or the United States., An
international bank agencv shall have no greater right under or by virtue of this
Article and amendments thereto than is granted to banks organized under the laws of
this State. Legal and financial terms used herein shall be deemed to
refer to equivalent terms used bv_the countrv_in_which the international banking
corporation is organized. -

(b) Nothing contained in this Article shall be construed as granting anv authority,
directlv or indirectly, for any bank or bank holding company, the operations of which
are conducted principallv outside this State. to operate a branch in this State or to
acquire, directly or indirectly. any voting shares of. or interest in., or all or
substantially all of the assets of a bank in this State. ‘
"§ 53-232.4. Application of Article 15 of Chapter 2 of Title 14.

Notwithstanding the definition of the term ‘foreign corporation’ appearing in
paragraph (10) of G.S. 55-1-40. all of the provisions of Article 15 of Chapter 55,
relating to foreign corporations, where the same are not inconsistent with the
provisions of Chapter 53, shall applyv to all international bank agencies doing business
in this State.

"§ 53-232.5. Requirements for carrving on banking business.

(a) No international banking corporation shall transact a banking business or
maintain in this State anv office for carrving on such business or anv part thereof
unless such corporation shall have:

(1), Been authorized by its Articles to carry on such business and shall
have complied with the laws of the country under which it is
chartered;
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(2)  Furnished to the Commissioner such proof as to the nature and
character of its business and as to its financial condition as the
Commissioner may require;

(3) FEiled with the Commissioner;

a, A dulv executed instrument in_writing, by its terms of
indefinite duration _and _ irrevocable, appointing the

Commissioner its true and lawful attorney upon whom all

process in any action against it may be served with the same

force and effect as if it were a domestic corporation and had
been lawfully served with process within the State; and

A written certificate of designation, which may be changed

from time to time thereafter by the filing of a new certificate

of designation, specifying the name and address of the
officer. agent. or other person to whom such process shall be
forwarded bv the Commissioner;
C. A certified copy of that information required to be supplied
to the Secretary of State by those provisions of Article 15 of
Chapter 55 which are applicable to foreign corporations.

(4) Paid to the Commissioner the fee established by regulation to
defrav the cost of investigation and supervision; and

(5) Received a license duly issued to it by the Commissioner.

(b) The Commissioner shall not issue a license to an international banking
corporation unless it is chartered in a country which permits banks chartered in_the
United States of America or any of its states to establish similar facilities therein.
ng 53-232.6. Actions against international banking corporations.

(a) An action against an international banking corporation doing business in_this
State mayv be maintained by a resident of this State for any cause of action. For
purposes of this subsection, the term ‘resident of this State’ shall include, without
limitation. anv individual domiciled in this State, or any corporation, partnership. or
trust formed under the laws of this State.

(b) An action against an international banking corporation doing business in this
State mav be maintained bv another international banking corporation or by a
nonresident of this State in the following cases only:

(1)  Where the action is brought to recover damages for the breach of a
contract made or to be performed within this State or relating to
propertv situated within this State at the time of the making of the
contract;

(2) Where the subject matter of the litigation is situated within this
State;

(3)  Where the cause of action arose within this State, except where the
obiject of the action is to affect the title of real property situated
outside this State: or

|=
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(4)  Where the action is based on a liability for acts done within this
State bv_an_international banking corporation or its_international
bank agency.

(c) The limitations contained in subsection (b) hereof do not_apply to a
corporation formed and existing under the laws of the United States of America and
which maintains an office in this State.

"§ 53-232.7. Application for license.

(a) FEverv international banking corporation, before being licensed by the
Commissioner to transact a banking business in this State or before maintaining in
this State any office to carry on such business or any part thereof, shall subscribe and
acknowledge and submit to the Commissioner at his office a separate application, in
duplicate, which shall state:

(1) The name of such international banking corporation;

(2) The location by street and post office address and county where its
business is to be transacted in_this State and the name of the
person who shall be in charge of the business and affairs of such

agency:

(3) The location where its initial registered office will be located in
this State;

(4) The amount of its capital actually paid in and the amount

subscribed for and unpaid; and

(5) The actual value of the assets of such international banking
corporation, which must be at least fifty million dollars
($50.000.000) in excess of its liabilities, and a complete and
detailed statement of its financial condition as of a date within 60
davs prior to the date of such application; except that the
Commissioner. in his discretion. may. when necessary or expedient,
accept such statement of financial condition as of a date within 120
days prior to the date of such application.

(b) At the time such application is submitted to the Commissioner, such
corporation shall also _submit a duly authenticated copy of its Articles of
Incorporation or the equivalent corporate document and an authenticated copy of its
bvlaws. or an equivalent thereof satisfactory to the Commissioner. and pay_an
investigation and supervision fee to be established by regulation. The international
banking corporation shall also submit to the Commissioner a certificate issued by the
banking or supervisorv_authority of the county in which the international banking
corporation is organized and licensed stating that the international banking
corporation is dulv organized and licensed and lawfully existing in good standing. and
is empowered to conduct a_general banking business.

(c) The Commissioner may. in the Commissioner’s discretion, approve or
disapprove such application, but the Commissioner shall not approve such
application unless, in the Commissioner’s opinion, the applicant meets each and
everv requirement of this Article and anyv other applicable provision of this Chapter
and anv regulations promulgated thereunder. The Commissioner may specify such
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conditions as the Commissioner deems appropriate. considering the public_1nterest,
the need to maintain_a sound_and competitive banking system, and the preservation
of an environment conducive to the conduct of an international banking business in
this State.

(d) Nothing in this section or elsewhere in the General Statutes of North Carolina
shall be construed to prevent an international banking corporation from operating
more that one international bank_ agency in this State, each at a different place of
business. provided each such agency office is separately licensed to transact a banking
business or any part thereof pursuant to this Article.
ng 53-232.8. Effect, renewal, and revocation of licenses; permissible activities.

(a) When the Commissioner shall have issued a license to any such international
banking corporation, it may engage in the business authorized by this Article at, and
onlv at. the office specified in such license for a period not exceeding one vear from
the date of such license or until such license is surrendered or revoked. No such
license shall be transferable or assignable. Every such license shall be, at all times,
conspicuously displayed in the place of business specified therein.

(b) Such license mav be renewed annually by an international banking
corporation upon application to the Commissioner upon forms to be supplied by him
for that purpose. Such application for renewal must be submitted to the
Commissioner no later than sixtv_(60) days prior to the expiration of such license.
Such license mav be renewed bv_the Commissioner upon his determination. with or
without examination, that the international banking corporation is in a safe and
satisfactorv condition, that it has complied with requirements of law with respect to
the international bank agency. and that such renewal of the license is proper and has
been dulv authorized bv proper corporate action. Each application for renewal of an
international bank agencv license shall be accompanied by an annual renewal fee to
be determined bv the Commissioner by regulation.

() Such license may be revoked by the Commissioner with or without
examination. upon his determination that the international banking corporation does
not meet the criteria established bv subsection (b) hereof for renewal of licenses.

(d) In the event any such license shall be revoked by the Commissioner or the
renewal thereof refused bv the Commissioner. all the rights and privileges of such
international banking corporation to_transact the business thus licensed shall
forthwith cease. and such license shall be surrendered to the Commissioner within 24
hours after written notice of such decision has been mailed by the Commissioner to
the registered office of the international banking corporation set forth in its
application, as amended, or _has been personallv delivered to any officer. director,
emplovee. or agent of the international banking corporation who is physically present
in_this State..

(e) An international banking corporation licensed under the terms of this Article

to carrv on business in this State shall be authorized to conduct a general banking
business through its international bank agencv in like manner as banks existing under
the laws of this State. except that no such international banking corporation shall,
through such agency. exercise fiduciarv powers or receive deposits but may maintain
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for the account of others credit balances incidental to or arising out of the exercise of
its lawful powers. The Commissioner shall by rule provide appropriate guidance and
limitations on permissible powers of international bank agencies consistent with the
provisions of this Article.

"g 53-232.9. Securities, etc., to be held in this State.

(a) Each international banking corporation shall hold. at its office in this State,
currency. bonds, notes, debentures, drafts, bills of exchange, or other evidence of
indebtedness or other obligations pavable in the United States or in United States
funds or, with the prior approval of the Commissioner, in funds freely convertible
into United States funds in an amount which shall be not less than 108 percent
(108%) of the aggrepate amount of liabilities of such international banking
corporation pavable at or through its office in this State or as a result of the
operations of the international bank agency. including acceptances but excluding;

(1)  Accrued expenses: and

(2) Amounts due and other liabilities to other offices or branches of
and wholly owned (except for a nominal number of directors’
shares) subsidiaries of such international banking corporation.

(b) For the purpose of this Article, the Commissioner shall value marketable
securities at principal amount or market value, whichever is lower; shall have the
right to determine the value of anv nonmarketable bond. note. debenture. draft, bill
of exchange. or other evidence of indebtedness or of any other obligation held bv or
owed to the international banking corporation in this State: and, in determining the
amount of assets for the purpose of computing the above ratio of assets but may give
credit. subject to such rules and regulations as the Commissioner may from time to
time promulgate, to deposits and_credit balances with unaffiliated banking institutions
outside this State if such deposits or credit balances are pavable in United States
funds or in currencies freelv convertible into United States funds. provided that credit
given for such deposits and credit balances shall not exceed in aggregate amounts
such percentage. but not less than eight percent (8%). as the Commissioner may from
time to time prescribe of the aggregate amount of liabilities of such international
banking corporations. determined as hereinabove provided.

() If bv reason of the existence or the potential occurrence of unusual or
extraordinarv circumstances the Commissioner deems it necessary or desirable for the
maintenance of a sound financial condition, for the protection of creditors and the
public interest. and to maintain public confidence in the business of the international
bank agencv of the international banking corporation. he may reduce the credit to be
oiven as above provided for deposits and credit balances with unaffiliated banking
institutions outside this State and mav require such rules and regulations as he shall
from time to time promuigate. the assets required to be held in this State pursuant to
this Article with such bank or trust company existing under the laws of this State as
such international banking corporation may designate and the Commissioner may

approve.
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(d) Each international bank agency shall file such reports with the Commissioner
as the Commissioner may require in order to determine compliance by the
international bank agencv with the provisions of this section.

"§ 53-232.10.  Financial _certifications; restrictions on investments, loans, and
acceptances.

(a) Before opening an office in this State and annually thereafter so long as a a
bank office is maintained in this State. an_international banking corporation, licensed
pursuant to this Article, shall certify to the Commissioner the amount of its paid-in
capital. its surplus, and its undivided profits, each expressed in the currency of the
countrv of its incorporation. The dollar equivalent of which amount, as determined
by the Commissioner, shall be deemed to be the amount of its capital, surplus, and
undivided profits.

(b) Purchases and discounts_of bills of exchange. bonds, debentures, and other
oblipations and extensions of credit and acceptances by an international bank agency
within this State shall be subject to the same limitations as to amount in relation to
capital. surplus, and undivided profits as are applicable to banks organized under the
laws of this State: provided, however. that, with the prior approval of the
Commissioner. the capital notes and capital debentures of such international banking
corporation may be treated as capital in_computing such limitations.

"§ 53-232.11. Reports.

(a) Everv international banking corporation doing business in this State shall, at
such times and in such form as the Commissioner shall prescribe, make written
reports in the English language to him under the oath of one of its officers, managers,
or agents transacting business in this State. showing the amount of its assets and
liabilities and containing such other matters as the Commissioner shall prescribe. If
anv such international banking corporation shall fail to_make any such report, as
directed bv the Commissioner, of if any such report shall contain any false statement
knowinglv made, the same shall be grounds for revocation of the license of the
international banking corporation.

(b) The provisions of G.S. 53-105 shall not apply to international banking
corporations or international bank agencies.

"§ 53-232.12. Dissolution.

(a) When an international banking corporation licensed to maintain an
international bank agencv in this State is dissolved or its authority or existence 1is
otherwise terminated or canceled in the jurisdiction of its incorporation. a certificate
of the official responsible for records of banking corporations of the jurisdiction of
incorporation of such international banking corporation attesting to the occurrence of
anv such event or a certified copv_of an order or decree of a court of such
iurisdiction directing the dissolution of such international banking corporation or the
termination of its existence or the cancellation of its authority shall be delivered to
the Commissioner. The filing of the certificate, order, or decree shall have the same
effect as the revocation of such international banking corporation’s license as

provided in G.S. 53-232.8(d).
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(b) An_international banking corporation which proposes to terminate the
operation of an international bank agency in this State. or international representative
office in this State as defined in G.S. 53-232.13. shall comply with such procedures as
the Commissioner may prescribe bv rule to insure an orderlv cessation of business in
a manner which is not harmful to the public interest and shall surrender its license to
the Commissioner.

(¢) The Commissioner shall continue as agent of the international banking
corporation _upon _whom process against it may be served in any action_based upon
any liability or obligation incurred by the international banking corporation within
this State prior to the filing of such certificate. order. or decree: and he shall
promptly cause a copy of such process to be mailed by registered or certified mail,
return receipt requested, to such international banking corporation at _the post office
address specified for such purpose on file with his office.

(d) An international banking corporation desiring to convert its existing registered
international representative office to a licensed international bank agency shall submit
to the Commissioner the application required by G.S. 53-232.7. and shall be required
to meet the minimum criteria for licensing of an international bank agency pursuant
to this Article.

(e) An_international representative office may act in a liaison capacity with
existing and potential customers_of such international banking corporations_and in
undertaking such activities may. through its employees or _agents, without limitation,
solicit loans, assemble credit information. make proprietarv__inspections and
appraisals, complete_loan _applications and other preliminary paperwork in
preparation for making a loan, but may not solicit or accept deposits. No
international representative office shall conduct any banking business or part thereof
in this State.

(a) An international bank agencv which does not transact a banking business or
anv part thereof in or through an office in this State but maintains an office in this
State for other purposes shall be deemed to have an ‘international representative
office.’

(b) Each international representative office located in this State shall register with
the Commissioner annuallv on forms prescribed by him. Such registration shall be
filed before Januarv_31 of each vear, shall be accompanied by a registration fee
prescribed bv regulations. and shall list the name of the local representative. the street
address of the office. and the nature of the business to be transacted in or through the
office.

(c) The Commissioner may review the operations of anv international
representative office_annuallv or at such greater frequency as he deems necessary to
assure that the office does not transact a banking business.

"§ 53-232.14. Rules.

Notwithstanding the provision of G.S. 53-95. the Commissioner may_promulgate

such reasonable rules as mav be necessary to effectuate the purposes of this Article.

"§ 53-232.15. Cease and desist.
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Upon a finding that any action of an international bank agency subject to this
Article mav be in violation of any North Carolina banking law, the Commissioner,
after a reasonable notice to the international bank agency and an opportunity for it to
be heard. shall have the authority to order it to cease and desist from such action, If
the international bank agency fails to appeal such decision in accordance with G.S.
53-232.16 thereof and continues to engage in such action in _violation of the
Commissioner’s order to cease and desist such action, it shall be subject to a penalty
of one thousand dollars ($1.000), to be recovered with costs by the Commissioner of
Banks in anv court of competent jurisdiction in_a civil action prosecuted by the
Commissioner of Banks. The penalty provision of this section shall be in _addition to
and not in lieu of any other provision of law applicable to an international bank
agency’s failure to comply with an order of the Commissioner of Banks.

"§ 53-232.16. Appeal of Commissioner’s decision.

Notwithstanding any other provision of law, any aggrieved party may, within 30
days after final decision of the Commissioner and by written _notice to the
Commissioner. appeal directly to the North Carolina Court of Appeals for judicial
review on the record. In the event of an appeal, the Commissioner shall certify the
record to the Clerk of the Court of Appeals within 30 days thereafter. Such record
shall include all memoranda, briefs and any other documents. data, information or
evidence submitted by any party to such proceeding except for material such as trade
secrets normallv not _available through commercial publication for which_such partv
has made a claim of confidentiality and requested exclusion from the record which
the Commissioner deems confidential. All factual information contained in any
report of examination _or investigation submitted to or obtained by the
Commissioner’s staff shall also be made a part of the record unless deemed
confidential by the Commissioner.

"Article 18B

"8 53-232.17. Short Title.

This Article shall be known as the ‘Domestic International Banking Facility Act.’
n§ 53-232.18. ‘Domestic_international banking facility’ defined.

As used in this Article, the term ‘domestic international banking facility’ means
the location within this State of any banking office. other than an ° international bank
agency.’ as defined in G.S. 53-232.2 which derives its funds (1) from sources outside
of the United States. (2) from another domestic international banking facility, or (3)
from temporarv advances from its parent organization and employs those funds for
banking purposes outside of the United States or through its parent organization. but
does not accept deposits subject to check or draft. A domestic international banking
facility. when properly established pursuant to this Article, shall not be considered to
be a ‘parent bank.’ ‘branch bank. ‘bank office.” or ‘bank facility.’ as defined in G.S.
33-1.
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“§ 5§3-232.19. Eligibility to establish and operate domestic international banki,-_
facilities: registration with the department; records of business activities; exemptios
from taxes and license fees.

(a) _Any bank, whether domiciled within_this State or elsewhere and having to «}
capital funds of $25 million or more., as reported to_its chartering authoritv_as of
December 31 of each vear. mav_establish and operate a domestic international
banking facility in this State upon compliance with the Article. Any bank having
total capital funds of $25 million or less may establish such facility upon compliance
with this Article and upon further obtaining the approval of the Commissioner. The
Commissioner shall grant such approval only after he has satisfied himself that the
registrant is financiallv_sound, is operating in substantial conformity with all
applicable laws and regulations. and is, along with its principals. of good character
and reputation.

(b) Prior to establishing a _domestic international banking facility and annuallv
thereafter for so long as the facilitv shall continue in this State, the bank shall register
with the Commissioner on such forms as he shall prescribe and pav a registration fee
as determined bv regulation. Such registration shall include:

(1) The name and main office address of the registrant;

(2) The address at which the facility is to be located;

(3) The names of the individuals responsible for administering the
business affairs of the facility in this State;

(4) The name and address of the chartering authority for the
registrant;

(3) A resolution from the board of directors or other governing body
of the registrant authorizing the establishment of the facility:

(6) A statement of the registrant that it has the legal capacity under

the laws pursuant to_which_it is organized to establish the facility

and that its chartering authoritv _(and regulatory authoritv_if

different) interposes no_objections to the establishment of such

facility; and

(7)  Such other information as the Commissioner may require.

Information required in paragraphs (5) and (6) of this subsection need not be
resubmitted upon a renewal of a registration. The facility_shall promptlv_notifv _the
Commissioner of anv change in the management or location of the facility.

(c) The domestic international banking facilitv shall maintain records of ite
business activities separate from records of the domestic_banking activities of its
parent or head office.

(d) The domestic international banking facilitv _shall not be subject to anv tax o
license fee in this State by virtue of its business location in_this State or its business
activities outside of this State.

"8 53-232.20. Rejection or revocation of registration as a domestic international

banking facilitv.
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"§ 53.232.19. Eligibility_to_establish_and operate domestic international banking
facilities: registration with the department; records of business activities; exemption
from taxes and license fees.

(a) Any bank, whether domiciled within this State or elsewhere and having total
capital funds of $25 million or more, as reported to its chartering authority as of
December 31 of each vear, may establish and operate a domestic_international
banking facility in this State upon compliance with the Article. Any bank having
total capital funds of $25 million or less may establish such facility upon compliance
with this Article and upon further obtaining the approval of the Commissioner. The
Commissioner shall grant such approval only after he has satisfied himself that the
registrant is financially sound. is operating in substantial conformity__with all
applicable laws and regulations. and is, along with its principals, of good character
and reputation. »

(b) Prior to establishing a domestic international banking facility and annually
thereafter for so long as the facilitv shall continue in this State, the bank shall register
with the Commissioner on such forms as he shall prescribe and pay a registration fee
as determined by regulation. Such registration shall include:

(1) The name and main office address of the registrant;

(2)  The address at which the facility is to be located;

(3) The names of the individuals responsible for administering the
business affairs of the facility in this State;

(4) The name and address of the chartering authority for the
registrant;

(5) A resolution from the board of directors or other governing body
of the registrant authorizing the establishment of the facility;

(6) A statement of the registrant that it has the legal capacity under

the laws pursuant to which it is organized to establish the facility

and that its chartering authority (and regulatory authority if

different) interposes no objections to the establishment of such

facility: and

(N Such other information as the Commissioner may require.

Information required in paragraphs (3) and (6) of this subsection need not be
resubmitted upon a renewal of a registration. The facilitv shall promptly notifv_the
Commissioner of anv change in the management or location of the facility.

(c) The domestic international banking facility shall maintain records of its
business activities separate from records of the domestic banking activities of its
parent or head office.

(d) The domestic international banking facilitv_shall not be subject to any tax or
license fee in this State by virtue of its business location in this State or its business
activities outside of this State. :
ng 53.232.20. Rejection or revocation of registration as a domestic international

banking facility.
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1 (a) The Commissioner may revoke any registration or reject any application to
2 register or renew a registration for a domestic international banking facility upon a
3 finding that:
| 4 (1)  The facility no longer qualifies to register under this Article;
| 5 (2) The scope of the business conducted by the facility exceeds that
6 authorized by this Article;
| 7 (3) The chartering authority of the parent bank of the facility requests
| 8 such action in_writing; or -
9 (4) The Commissioner determines, on his own initiative or otherwise,
10 that representations_made by the registrant, including, but not
‘ 11 limited to, representations under paragraph (6) of subsection (b) of
12 G.S. 53-232.16 are inaccurate.
13 (b) No facility whose registration has been rejected by the Commissioner may

15 "§ 53-232.21. Examination_and supervision by the Commissioner; agreements with
16 other bank regulatory authorities.

17 (a) The Commissioner may examine the operations of anv domestic_international
18 banking facilitv for the purpose of determining that the scope of its activities does not
19 exceed that allowed pursuant to this Article and the the facility is otherwise operating
‘ 20 in compliance with the applicable laws of this State. - The cost of such examination,

21 to be established by rules. shall be borne byv the domestic international banking

22 facilitv. The Commissioner may also by regulation establish minimum requirements

23 for the maintenance of books and records in sufficient form to enable him to carry

24 out responsibilities under this Article.

25 (b) The Commissioner mayv enter into cooperative and reciprocal agreements with
| 26 the bank regulatory authority of anv government for the periodic examination of
| 27 banking offices and facilities of anv kind. including domestic international banking

28 facilities. located within this State and mayv accept records from such authorities in

729 lieu of conducting his own examination for compliance with laws of this State.

30 "§ 53-232.22. Rules.

31 Notwithstanding the provision of G.S. 53-95. the Commissioner may promulgate

32 such reasonable rules as mav_be necessary to effectuate the purposes of this Article.

33 "§ 53-232.23. Cease and desist.

34 Upon a finding that anv action of a domestic international banking facility subject

35 to this Article may be in violation of any North Carolina banking law, the

36 Commissioner. after a reasonable notice and an opportunity for it to be heard. shall

37 have the authoritv to_order it to cease and desist from such action. If such domestic

38 international banking facility fails to appeal such decision in accordance with G.S. 53-

39 23224 hereof and continues to engage in such action in_violation of the

40 Commissioner’s order to cease and desist such action. it shall be subject to a penalty

41 of one thousand dollars ($1.000). to be recovered with costs bv the Commissioner in

42 anv court of competent jurisdiction in a civil action prosecuted by the Commissioner.

43 The penalty provision of this section shall be in addition to and not in lieu of any

‘ 14 establish an international banking facility in this State.
|
|
|
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other provision of law applicable to a domestic international banking facility’s failure
to complv with_an order of the Commissioner.
v§ §3.232.24. Appeal of Commissioner’s decision.

Notwithstanding any other provision of law, any aggrieved party may. within 30
davs after final decision of the Commissioner and by written notice to _the
Commissioner, appeal directly to the North Carolina Court of Appeals for judicial
review on the record. In the event of an appeal, the Commissioner shall certify the
record to the Clerk of the Court of Appeals within 30 days thereafter. Such record
shall include all memoranda, briefs and any other documents, data, information or
evidence submitted bv any party to such proceeding except for material such as trade
secrets normallv not available through commercial publication for which such party
has made a claim of confidentiality and requested exclusion from information
contained in anv report of examination or investigation submitted to or obtained by
the Commissioner’s staff shall also be made a part of the record unless deemed
confidential by the Commissioner."

Sec. 2. This act shall become effective October 1, 1991.
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Explanation of Legislative Proposal 7

Legislative Proposal 7 contains the "North Carolina International Banking
Corporations and Bank Agencies Act". The Act sets forth the terms and conditions
under which an international banking corporation may enter and do business in
North Carolina.

International banking corporations must, in order to do business in this state, have:
-Been authorized by its Articles to carry on such business and have complied with its
country’s laws; A

-Furnished the Commissioner with proof as to the nature and condition of its
business and its financial condition;

-Designated an attorney an agent for service of process;

-Paid the required fee; and

-Received a license from the Commissioner.

The bill sets out the requirements for obtaining a license, which may be renewed

annually.

The bill also contains the "Domestic International Banking Facility Act" which
applies to banking offices located within this state, other than international bank
agencies, which receive funds from outside the United States or employ funds for

banking purposes outside the United States.

The act becomes effective October 1, 1991.
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NORTH CAROLINA GENERAL ASSEMBLY

SESSION 1991
DRAFT PROPOSED BILL

Proposal 8 (DR91-RO-006)

(THIS IS A DRAFT AND NOT READY FOR INTRODUCTION)

Short Title: Money Transmitters Act (P)

Sponsors:

Referred to:

A BILL TO BE ENTITLED

AN ACT TO REGULATE THE TRANSMISSION OF MONEY AND THE SALE

OF CHECKS.

The General Assembly of North Carolina enacts:
Section 1. G.S. 53-192 reads as rewritten:

k]

"ARTICLE 16.
Sale-of-CheeksAet:
Monev Transmitters Act.

"§ 53-192. Citation of Article.
This Article shall be known and may be cited as the “Sale—ef—Cheeks—Aet"

"Money Transmitters Act."

Sec. 2.G.S. 53-193 reads as rewritten:
“§ 53-193. Definitions. For the purpose of this Article:

(1)

DR91-RO-006

"Person" means any individual, partnership, association, joint stock
association, trust or corporation;
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(2)
(3)

(4)

"Licensee" means any person duly licensed by the Commissioner
pursuant to this Article;

"Check" means any check, draft, money order or other instrument
for the transmission or payment of money including any instrument
transmitted by wire or any other means;

"Commissioner”" means the Commissioner of Banks of the State of
North Carolina.

Sec. 3.G.S. 53-195 reads as rewritten:

"§ 53-195. Exemptions.
Nothing in this Article shall apply to the sale or issuance of checks by:

(1)
()
©)

Corporations organized under the general banking laws of this
State or of the United States.

The government of the United States or any department or agency
thereof.

Savings and loan associations and credit unions organized under
the laws of this State or of the United States.

Sec. 4.G.S. 53-197 reads as rewritten:

"§ 53-197. Investigation fee.
Each application for a license shall be accompanied by an investigation fee of five

hundred dollars ($500.00). }f—eh&heeﬁse—rs—gr&med—bhe—m*esﬁgaﬁeﬁ—fee—sh—aﬂ—be

- No investigation fee shall be refunded.

Sec. 5. Article 16 of Chapter 53 is amended by adding a new section to

read:
"§ 53-199.1.

Required investments; permissible investments.

(a) Everv licensee under this Act shall at all times when such license is in effect

have on hand permissible investments in an amount equal to the aggregate face value

of all outstanding checks sold by the licensee in the United States. except travellers

checks. for which the licensee is liable for pavment. Provided, however, this section

shall not applv to anv licensee who is found by the Commissioner. upon examination

of audited financial statements_and other appropriate analysis. to have sufficient

liquid assets so as to conduct its business in a safe and sound manner.

(b) For the purposes of this section, "permissible investments” means:

(1)
)

3)

cash;

investment securities that are obligations of the United States, its
agencies or instrumentalities, or obligations that are guaranteed
fullv as to_ principal and interest by the United States. or any
obligations of anv__state. municipalitv, or of anv political
subdivision thereof; or ’

anv other investments approved by the Commissioner.

(¢) The Commissioner may adopt and enforce rules with respect to required

permissible investments in order to prevent unsafe and unsound practices. _

Sec. 6.G.S. 53-202 reads as rewritten:
"§ 53-202. License fees.
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Each licensee shall pay to the Commissioner within five days after the issuance of the
license, and annually thereafter on or before June—36 December 31 of each year, a
license fee of five—hundred—dohars—($566:06) one thousand dollars ($1000.00). plus
twentv-five dollars ($25.00) for_each location at which its checks are sold, up to a
maximum amount of ten thousand dotllars ($10.000.00). Provided, however. there
shall be no per location fee pavable for locations exempted under G.S. 53-205.
Provided further, for the vear ending December 31, 1991, each licensee shall pay a
license fee of five hundred dollars ($500.00). plus twenty-five dollars ($25.00) for
each location_at which its checks are sold, up to a maximum amount of ten thousand
dollars ($10.000.00).
Sec. 7.G.S. 53-203 reads as rewritten:

"§ 53-203. More than one location authorized; employees, agents and representatives.

Each licensee may conduct business at one or more locations within this State and
through or by means of such employees, agents, subagents or representatives as such
licensee may from time to time designate and appoint. No license under this Article
shall be required of any such employee, agent, subagent or representative who is
acting for or on behalf of a licensee hereunder in the sale of checks of which the
licensee is the issuer. Provided, however, each location, other than locations
exempted under G.S. 53-195. selling checks and money orders must post_in public
view a certificate which discloses the name of the issuer and cites the authority under
which_such issuer is operating. Provided further. each licensee must file with the
Commissioner a quarterly report of agent activity, the scope of which report shall be
set by regulation. Each such agent, subagent or representative shall upon demand
transfer and deliver to the licensee the proceeds of the sale of licensee’s checks less
the fees, if any, due such agent, subagent or representative.

Sec. 8.Article 16 of Chapter 53 of the General
Statutes is amended by adding a new section to read:
"§ 53-203.1. Checks to bear name of issuer.

Each check. draft, monev order or other pavment issued or sold by a licensee,
either directly or indirectly. or through an agent. shall bear the name, along with the
address or telephone number of the issuer clearly imprinted thereon.

Sec. 9. G.S. 53-204 reads as rewritten:
"§ 53-204. Annual lists of locations and agents; annual financial statements; audits.

Each licensee shall file with the Commissioner annually on or before Fure—38
December 31 of each year a statement listing the locations of the offices of the
licensee and the names and locations of the agents or subagents authorized by the
licensee to engage in the sale of checks of which the licensee is the issuer and shall
also file a statement correctly reflecting its net worth as of the close of its most recent
fiscal year, such statement to be certified to by a certified public accountant
satisfactory to the Commissioner. Such statement shall be filed no later than April 30
for the preceding vear. The Commissioner may conduct or cause to be conducted an
examination or audit of the books and records of any licensee at any time or times he
shall deem proper, the cost of such examination or audit to be borne by the licensee.
In lieu of such examination or audit. the Commissioner may accept an audit or
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examination report compiled bv money transmitter regulators of another state. The
refusal of access to such books and records shall be cause for the revocation of
license.

B W —

Sec. 10. This act becomes effective October 1, 1991,

W
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Explanation of Legislative Proposal 8

Legislative Proposal 8 amends the "Sale of Checks Act" and retitles it as the "Money
Transmitters Act".

The bill would require licensees to have permissible investments on hand in an
amount equal to the face value of outstanding checks sold.

In addition to an investigation fee of $500 at the time a license is applied for, the
licensee would be required to pay an annual license fee of $1000 plus $25 per
location, up to a maximum of $10,000.

The bill would also require quarterly reports, posting of certificates of authority, and
that every instrument issued bear the name of the issuer. Financial statements would

be required to be filed annually.

The act becomes effective October 1, 1991.
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DRAFT PROPOSED BILL

HORS D

Proposal 9 (DR90-RO-003)
(THIS IS A DRAFT AND NOT READY FOR INTRODUCTION)

Short Title: Mortgage Banker/Broker Provisions  (Public)

Sponsors:

Referred to:

A BILL TO BE ENTITLED
AN ACT TO AMEND REGULATIONS PERTAINING TO MORTGAGE
BANKERS AND BROKERS
The General Assembly of North Carolina enacts:
Section 1. G.S. 53-233 reads as rewritten:
"ARTICLE 19.
Registration of Mortgage Bankers, ané Brokers,and Servicers.

§ 53-233. Title and scope.
(a) Thls Artlcle shall be known and cxted as the —Regtﬁf&ﬂ-&ﬁ—ReQﬁﬁemeﬁfﬁ—Aef

"Res:dentlal Mortzaze Loan Remstranon Act

(b) No person, partnership, corporation, banking organization, or other entity,
shall make, er broker, or service a residential mortgage loan as defined in this
Article, unless either (i) the maker, er broker, or servicer of the mortgage loan is an
exempt person or organization as defined in G.S. 53-234(6), or (ii) has complied with
the provisions of this Article. Nothing in this Article shall be construed to apply to
the purchase of loans or participations in loans or the commitment by an entity to
fund loans made by registrants or exempt persons or organizations. Provided,
however, no_person_or_entity may service a purchased loan without first being
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G.S. 53-234(6).
Sec. 2.

G.S. 53-234 reads as rewritten:
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§ 53-234. O 2)(EffeetiveJuly 11998y Definitions.
The following definitions apply in this Article:

(1) "Mortgage loan" means a loan to a natural person or persons made
primarily for personal, family or household use, primarily secured
by either a mortgage or a deed of trust on residential real property.

(2)  "Residential real property" means real property located in this
State upon which there is located or there is to be located one or
more single family dwellings or dwelling units.

(3) "Mortgage banker" means a person or entity who or which for
compensation or gain, either directly or indirectly, advances funds,
offers to advance funds, or makes a commitment to advance funds
to an applicant for a mortgage loan.

(4) "Mortgage broker" means a person or entity in the business of
soliciting, processing, placing or negotiating mortgage loans for
others or offering to process, place or negotiate mortgage loans for
others.

(4a) "Mortgage servicer" means any person who or which for
compensation or gain, directlv or as an agent for another. engages
in servicing mortgage loans.

(4b) "Servicing" means collecting for any lender. note owner. note

holder. or for a registrant’s own account. pavments of principal

and/or interest. pavment of trust items including. but not limited to,
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1 hazard insurance and taxes on a residential mortgage loan in
2 accordance with the terms of anv mortgage. deed of trust or other
3 such loan agreement. Servicing shall also inciude loan payment
4 follow-up. delinguency loan follow-up. loan analvsis, and anv
5 notifications to the borrower which are necessary to enable the
6 borrower to keep the loan current and in good standing. v
7 (5)  "Soliciting, processing, placing or negotiating a mortgage loan"
8 means for compensation or gain, either directly or indirectly,
9 accepting or offering to accept an application for a mortgage loan,
10 assisting or offering to assist in the processing of an application for
11 a mortgage loan, soliciting or offering to solicit a mortgage loan on
12 behalf of a third party or negotiating or offering to negotiate the
13 terms or conditions of a mortgage loan with a lender on behalf of a
14 third party.
15 (6) "Exempt person or organization" means:
16 (a) Any lender authorized to engage in business as a bank, a
17 farm credit system, life insurance company, savings
18 institution, or credit union, under the laws of the United
19 States or the—State—ef—Nerth—Carelina any state and
20 subsidiaries and affiliates of such lenders, which subsidiaries
21 and affiliates are subject to the general supervision or
22 regulation of the lender or subject to audit or examination
23 by a—reguiatorybody-or-ageney-of-the BmtedStates—or—the
24 State—of—North—Carehna: the Federal Deposit Insurance
25 Corporation, the Federal Reserve Board, the Office of the
26 Comptroller__of the Currency. the Office of Thrift
27 Supervision, National Credit Union Administration, or any
28 successor to any of those financial institution regulatory
29 agencies. or a financial institution regulatorv agencv created
30 under state law; the entities listed in this sub-subdivision,
31 and their officers and employees, are not subject to any of
32 the provisions of this Article; or
33 (b)  Any licensed real estate agent or broker, who is performing
34 those activities _subject to the regulation of the North
35 Carolina Real Estate Commission. Notwithstanding the
36 above, an exempt person does not include a real estate agent
37 or broker who receives direct compensation or income in
38 connection with the placement of a mortgage loan; or
39 (c)  Any person who, as seller, receives in one calendar year no
40 more than ten mortgages, deeds of trust, or other security
41 instruments on real estate as security for a purchase money
| 42 obligation; or
| 43 (c1) Any person making two or less mortgage loans in any period
| 44 of twelve consecutive months: or
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(d)  The North Carolina Housing Finance Agency as established
by Chapter 122A of the General Statutes; or

(¢) Any agency of the federal government or any state or
municipal government granting first mortgage loans under
specific authority of the laws of any state or the United

States: ; or
(f) Bona fide officers and emplovees of registrants.
(7)  "Registrant" means any person or entity who or which is registered

pursuant to G.S. 53-236:
(a) Which engages in the business of making mortgage loans in
this State; et
(b)  Which engages in the business of soliciting, processing,
placing or negotiating mortgage loans for others, or offering
to process, place or negotiate mortgage loans for others: ; or
) Which services mortgage loans in this state.
(8) "Commissioner" means the Commissioner of Banks of this State.
Sec. 3.G.S. 53-235 reads as rewritten:
"§ 53-235. Registration requirements of mortgage bankers and mortgage brokers.

(a) No mortgage banker, as defined in G.S. 53-234(3), shall engage in the business
of making mortgage loans without first being registered with the Commissioner in
accordance with the registration procedure provided in this Article and such
regulations as may be promulgated by the Commissioner.

(b) No mortgage broker, as defined in G.S. 53-234(4), shall engage in the business
of processing, placing or negotiating a mortgage loan or offering to process, place or
negotiate a mortgage loan in this State without first being registered with the
Commissioner in accordance with the registration procedure provided in this Article
and such regulations as may be promulgated by the Commissioner.

(c)__No mortgage loan servicer, as defined in G.S. 53-243(4a), shall engage in
servicing anv_mortgage loan without first being registered with the Commissioner in
accordance with the registration procedure provided by this Article and such other
regulations as may be promulgated bv the Commissioner.

(e} L_) Notwnthstandmg SubSCCthl’lS (a) and (b),and (c) of this section, fhe

34
35
36
37
38
39
40
41
42
43
44

as—de&&ed—by—@—S%%—”—%{é}— exempt persons or entities as defmed bv G S. 53 234( 6)

are_not_required to_register_with the Commissioner, so long as they shall have
received written confirmation of exemption from registration.

(& (e) Notwithstanding any other provision of law, an affiliate operating in the
same office or subsidiary operating in the same office of a licensee under the North
Carolina Consumer Finance Act shall register with the Commissioner in accordance
with the registration procedures provided in this Article: Provided, however, such
affiliate or subsidiary shall be exempt from the payment of any required fees under
this Article.

Sec. 4.G.S. 53-236 reads as rewritten:
"§ 53-236. Registration procedures.
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(a) An application to become registered as a mortgage banker er , a mortgage
broker, or a mortgage loan servicer shall be in writing, under oath, and in such form
as shall be prescribed by the Commissioner. Such application shall contain the name
and complete business and residential address or addresses of the applicant, or if the
applicant is a partnership, association, corporation or other form of business
organization, the names and complete business and residential addresses of each
member, director and principal officer thereof.

(b) The application shall also include an affirmation of financial solvency noting
such capitalization requirements as may—be—required—by the Commissioner_may
prescribe by regulation, and such descriptions of the business activities, financial
responsibility, educational background and general character and fitness of the
applicant as may be required by the Commissioner. The Commissioner may accept a
verifiable line of credit in lieu of a minimum capital requirement. Such application
shall be accompanied by a fee, payable to the Commissioner, of five hundred dollars
($500.00).

Sec. 5. G.S. 53-237 reads as rewritten:
"§ 53-237. Registration by the Commissioner.

(a) Upon the filing of an application for registration, if the Commissioner finds
that the financial responsibility, experience, character, and general fitness of the
applicant, and of the members thereof if the applicant is a partnership or association,
and of the officers and directors thereof if the applicant is a corporation, are such as
to command the confidence of the community and to warrant belief that the business
will be operated honestly and fairly, within the purposes of this Article, he shall
thereupon register the applicant as a mortgage banker, er a mortgage broker, or a
mortgage servicer, whichever is applicable, on a roll maintained for that purpose at
the Commission of Banks, and shall issue a certificate attesting to such registration. If
the Commissioner does not so find, he shall not register such applicant, and shall
notify the applicant of the denial. The Commissioner shall transmit the certificate to
the applicant. ;

(b) Upon the receipt of such certificate, a merigage-banker-or-a—mortgage-broker;
registrant shall be authorized to engage in the business for which the registration
certificate was issued.

(¢) Each certificate issued to a registrant shall state the address or addresses at
which the business is to be conducted and shall state fully the name of the registrant,
and the date of the registration. A copy of such certificate shall be prominently
posted in each place of business of the registrant. Such certificate shall not be
transferable or assignable.

Sec. 6.G.S. 53-238 reads as rewritten:
"§ 53-238. Prohibited activities of mortgage bankers and mortgage brokers, and
mortgage servicers.

Mortgage bankers snd, mortgage brokers, and mortgage servicers are prohibited
from the following activities:

(1)  Misrepresenting the material facts or making false promises likely
to influence, persuade, or induce an applicant for a mortgage loan
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)

(4)
(3

(6)

or a mortgagor to take a mortgage loan, or pursuing a course of
misrepresentation through agents or otherwise;

Misrepresenting or concealing of material factors, terms or
conditions of a transaction to which he is a party, pertinent to an
applicant for a mortgage loan or a mortgagor;

Failing to disburse funds in accordance with a written commitment
or agreement to make a mortgage loan;

Improperly refusing to issue a satisfaction of a mortgage;

Failing to account for or deliver to any person any personal
property obtained in connection with a mortgage loan such as
money, funds, deposit, check, draft, mortgage, or other document,
or thing of value, which has come into his hands and which is not
his property, or which he is not in law or equity entitled to retain;
Engaging in any transaction, practice, or course of business which
is not in good faith or fair dealing, or which operates a fraud upon
any person, in connection with the making of or purchase or sale
of any mortgage loan.

Sec. 7.Article 19 of Chapter 53 is amended by adding
a new section to read:
"§ 52-238.1 Limitation on mortgage broker fees.
No morteage banker, mortgage broker. or mortgage servicer required to be

registered under this Article shall:

1)

S

[

B E

Receive compensation from _a borrower until a written
commitment to make a mortgage loan is given to the borrower by
a morteage lender. except documented costs for credit reports an
appraisals;

Receive compensation from a mortgage lender of which he is a
principal stockholder. partner. trustee. director, officer. or
emplovee:

Receive compensation from a borrower in connection with any
mortgage loan transaction _in which he is the lender or principal
stockholder, partner, trustee. director. or officer of the lender;
Receive compensation from _the borrower other than that specified
in a written agreement signed bv the borrower: or

Receive compensation for negotiating, placing, or finding a
mortgage loan_where such mortgage banker, mortgage broker, or
mortgage servicer or anv_person affiliated with such mortgage
banker., mortgage broker, or_ mortgage servicer has otherwise acted
as a real estate broker. agent or salesman in connection with the
sale of the real estate which secures the mortgage loan and such
mortgage banker. mortgage broker, or mortgage servicer Or
affiliated person has received or will receive anv _other
compensation or thing of value from the lender, borrower, seller,
or anv_other person.
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As used in this subparagraph, the term "affiliated person of a mortgage banker,
mortgage broker, or mortgage servicer" means any person_who is a subsidiary,
stockholder. partner, trustee, director, officer, or employvee of a mortgage banker,
broker.or servicer, and anv_corporation 10% or more of the capital stock of which is
owned bv a mortgage banker, broker, or servicer or by anv person _who is a
subsidiarv. stockholder, partner, trustee, director, officer, or emplovee of a mortgage
banker, mortgage broker, or mortgage servicer.

Sec. 8.Article 19 of Chapter 53 is amended by adding
a new section to read:
"§ 53-238.2 Transfer of servicing; notices.

Whenever the servicing of a residential mortgage is transferred or _sold by a
mortgage banker, mortgage broker, or mortgage servicer, notice shall be given to the
mortgagor in accordance with the Mortgage Servicing Transfer Disclosure Provisions
of the Real Estate Settlement Procedures Act of 1974 (12 U.S.C.2601 et seq.) as
amended.

Sec. 9.Article 19 of Chapter 53 is amended by adding
a new section to read:
"§ 53-239.2. Escrow funds.

Mortgage bankers. mortgage brokers, or mortgage servicers under this Article shall
complv with the Mortgage Escrow Accounts provision of the Real Estate Settlement
Procedures Act of 1974 (12 U.S.C. 2609) as amended.

Sec. 10. G.S. 53-239 reads as rewritten:
"§ 53-239. Cease and desist; revocation of registration certificate.

(a) Upon the finding that any action of a mortgage banker er , a mortgage broker,
or a mortgage servicer may be in violation of this Article, or of any law or regulation
of this State or of the federal government or any agency thereof, the Commissioner,
after reasonable notice to the mortgage banker er , mortgage broker, or mortgage
servicer, and an opportunity for the mortgage banker er , mortgage broker. or
mortgage servicer to be heard, shall order it to cease and desist from such action.

(b) If the mortgage banker or mortgage broker fails to appeal such cease and
desist order of the Commissioner in accordance with G.S. 53-240 hereof and
continues to engage in such action in violation of the Commissioner’s order to cease
and desist such action, it shall be subject to a penalty of one thousand dollars
(81,000) for each such action it takes in violation of the Commissioner’s order. The
penalty provision of this section shall be in addition to and not in lieu of any other
provision of law applicable to a mortgage banker er , a mortgage broker, or a
mortgage servicer for the mortgage banker er , mortgage brekers broker., or
mortgage servicer’s failure to comply with an order of the Commissioner.

(c) The Commissioner may, upon the finding that a mortgage banker er , a
mortgage broker, or a _mortgage servicer has engaged in a course of conduct which is
in violation of this Article, revoke the registration of such mortgage banker, er
mortgage broker, or mortgage servicer temporarily or permanently in the discretion
of the Commissioner.
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1 (d) Nothing in this Article shall limit any statutory or common law right of any

2 person to bring any action in any court for any act, or the right of the State to punish

3 any person for any violation of any law.

4 Sec. 11. G.S. 66-106 reads as rewritten:

5 "§ 66-106. Definitions.

6 For purposes of this Article the following definitions apply:

7 (1) A "loan broker" is any person, firm, or corporation who, in return

8 for any consideration from any person, promises to (i) procure for

9 such person, or assist such person in procuring, a loan from any
10 third party; or (ii) consider whether or not it will make a loan to
11 such person.
12 (2) A "loan" is an agreement to advance money or property in return
13 for the promise to make payments therefor, whether such
14 agreement is styled as a loan, a lease or otherwise.

15 Provided, that this Article shall not apply to any person, firm. corporation, or other
16 entitv engaged exclusively in brokering residential mortgage loans and registered with
17 and subject to the jurisdiction of the Commissioner of Banks under the provisions of
18 Article 19 of Chapter 53 of the North Carolina General Statutes, any party approved
19 as a mortgagee by the Secretary of Housing and Urban Development, the Federal
20 Housing Administration, the Veterans Administration, a National Mortgage
21 Association or any federal agency; nor to any party currently designated and
22 compensated by a North Carolina licensed insurance company as its agent to service
23 loans it makes in this State; nor to any insurance company registered with and
24 licensed by the North Carolina Insurance Commissioner; nor to any attorney-at-law,
25 public accountant, or dealer registered under the North Carolina Securities Act,
26 acting in the professional capacity for which such attorney-at-law, public accountant,
27 or dealer is registered or licensed under the laws of the State of North Carolina.
28 Provided further that subdivision (1)(ii) above shall not apply to any lender whose
29 loans or advances to any person, firm or corporation in North Carolina aggregate
30 more than one million dollars ($1,000,000) in the preceding calendar year."

31 Sec.12. This act shall become effective October 1, 1991.
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Explanation of Legislative Proposal 9

Legislative Proposal 9 expands the act requiring registration of mortgage bankers and
brokers to cover mortgage servicers and renames it the "Residential Mortgage Loan
Registration Act".

The act exempts from registration any person making two or less mortgage loans in
any period of twelve consecutive months.

" The bill also spells out the limitations on fees which may be charged by persons
required to be registered under this act and makes certain transactions subject to the

provisions of the Real Estate Settlement Procedures Act of 1974.

The act becomes effective October 1, 1991,
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SORH D

Proposal 10 (DR91-RO-011)
(THIS IS A DRAFT AND NOT READY FOR INTRODUCTION)

Short Title: Assumption Fee Changes(Public)

Sponsors:

Referred to:

1 A BILL TO BE ENTITLED
> AN ACT TO AMEND THE LAW REGARDING ASSUMPTION FEES IN
3 CONNECTION WITH CERTAIN REAL ESTATE LOANS.
4 The General Assembly of North Carolina enacts:
5 Section 1. G.S. 24-10(d) reads as rewritten:
6 "(d) Assumption Fee.
7 (1)  Any lender may charge te any person, petsens; firm or corporation
8 that assumes a > 151 S52
9 eeatEo >, pre P o € tH—t0—CXE€CEC Fr€
10
11
12
13
14
15 herein- loan secured bv a first mortgage or first deed of trust on
16 real estate upon which there is located, or there is to be located,
17 one to four residential dwellings or dwelling units the following
18 fee:
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1 a. Where the mortgage or deed of trust contains a due-on-sale
2 clause. one of the following fees, as applicable: (i) that
3 permitted bv __the Secretary of Housing and Urban
4 Development for Federal Housing Administration insured
5 loans: (ii) that permitted by the Veterans Administration for
6 Veterans Administration guaranteed loans; or (iii) for other
7 loans. the greater of the fee permitted by the Federal
8 National Mortgage Association or the fee permitted by the
9 Federal Home Loan Mortgage Corporation.
10 b. Where the mortgage or deed of trust does not contain a due-
11 on-sale clause. a fee not to_exceed one hundred twenty-five
12 dollars ($125.00).
13 The fee authorized by this subdivision may be paid in whole or in
14 part by any party. but the total shall not exceed the maximum fee
15 set forth.
16 (2) Any lender may charge any person. firm or corporation _that
17 assumes a loan of one hundred thousand dollars ($100.,000) or
18 oreater which is secured by an interest in real estate other than as
19 described in subdivision (d)(1) above, the following fee:
20 a. Where the mortgage or _deed of trust contains a due-on-sale
2 clause, such fee as mav be agreed upon by the parties as a
22 result of the assumption.
23 b. Where the mortgage or deed of trust does not contain a due-
24 on-sale clause. a fee not to_exceed five hundred dollars
25 ($500.00). unless otherwise provided in__the _loan
26 documentation.
27 (3) For purposes of this subsection. the term ‘due-on-sale clause’
28 means a contract provision that authorizes a lender to declare
29 immediatelv due and pavable all sums secured by the lender’s
30 security instrument if all or anv part of the property, or an_interest
31 therein. secured is sold or transferred without the lender’s prior
32 written consent or contrarv to_the requirements of the mortgage or
33 the deed of trust. For purposes of this subsection. no lender shall
34 exercise its rights under the due-on-sale clause if such exercise is
35 prohibited by federal law as of the date of execution of the
36 contract containing said clause.”
37 Sec. 2. This act is effective upon ratification.
DR91-RO-011 130
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Explanation of Legislative Proposal 10

Legislative Proposal 10 amends the fee which can be charged by a lender for

assuming a loan.

On loans secured by a first mortgage or deed of trust on land where one to four
dwelling units are located the fee is limited to:
a. where there is a due on sale clause;
-on FHA loans, thé fee permitted by HUD,
-on VA loans, the fee permitted by the VA, or
-on other loans, the greater of the fees permitted by the Federal National
| Mortgage Association or the Federal Home Loan Mortgage Corporation.

b. where there is no due on sale clause;-$125.

| On loans of $100,000 or more on other real estate:

| a. where there is a due on sale clause;

} -an amount agreed upon by the parties, or
b. where there is no due on sale clause;

-$500.

The act is effective upon ratification.
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HD
Proposal 11
(THIS IS A DRAFT AND NOT READY FOR INTRODUCTION)
HOUSE JOINT RESOLUTION DRHJR9001-RO015(1.25)
Sponsors:

Referred to:

A JOINT RESOLUTION TO COMMEMORATE THE SIXTIETH ANNIVERSARY
OF THE NORTH CAROLINA BANKING COMMISSION.

Whereas, on April 2, 1931, the General Assembly created the North
Carolina Banking Commission as the administrative agency that charters North
Carolina banks and regulates them for the safety of the public and for the economic
benefit of the State; and

Whereas, the first Commissioner of Banks assumed the duties of that
office on May 27, 1931; and

Whereas, the General Assembly has since committed to the charge of the
Banking Commission/Commissioner of Banks consumer finance companies in 1945,
money transmitters in 1963, preneed funeral trust licensees in 1969, bank holding
companies in 1984, mortgage bankers and brokers in 1988, and refund anticipation
lenders in 1989; and

Whereas, the Banking Commission has for 60 years faithfully discharged
its duty as a financial regulatory agency; and

Whereas, due to such diligent oversight and the resulting strength and
soundness of North Carolina banks, the North Carolina financial community is
viewed as one of the most enviable in the nation;
Now, therefore, be it resolved by the House of Representatives, the Senate
concurring:

Section 1. On May 28, 1991, the General Assembly does hereby officially
recognize the 60th anniversary of the North Carolina Banking Commission and
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commends the Commission for its vigilance and for having produced a safe and
highly effective banking environment for North Carolina and its people.
Sec. 2. This resolution is effective upon ratification.

FENRVA S
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APPENDIX A
Chapter 802, 1989 Session Laws

PART XV.——DEPOSITORY INSTITUTIONS STUDY COMMISSION .

Sec. 15.1. The North Carolina Depository Institutions Study Commission

is hereby crecated. The Commission shall consist of 15 voting members and 3
nonvoting members: five Senators appointed by the President Pro Tempore of the
Senate: five Represenatives appointed by the Speaker of the House; one
representative of the North Carolina commercial banking industry appointed by the
President Pro Tempore of the Scnate; onc representauve of the North Carolina
savings institution industry appointed by the Speaker of the House: onc representative
of the credit union industry appointed by the President Pro Tempore of the Senate;
one representative of the small and minority business community appointed by the
Speaker of the House: and onc representative of the low-income_consumer
community appointed by the President Pro Tempore of the Senate. The North
Carolina Commissioner of Banks, the Administrators of the Savings and Loan and
Credit Union Divisions of the Nornth Carolina Department © Economic and
Community Decvelopment shall serve as ex officio nonvoting mecmbers. Al
replacement appointments shall be filled in the same manner as initial appointments.

Sec. 15.2. The President Pro Tempore of the Scnate shall designate one

Senator as cochairman and the Speaker of the House of Representatives shall
designate one Representative as cochairman. The cochairmen shall call the initial
meeting of the Commission. . . )

"~ ‘Gec. 153. The Commission shall study the impact of national
developments within the depository institutions industry and what effect, if any, these
developments will have upon North Carolina depository institutions. The scope of
the study shall include, but not be limited to: ) . )

The effect on North Carolina depository institutions, if any,
resulting from action by the federal government to restructure the
Feceral Savings and Loan Insurance Corporation;

) The cffect on Nonh Carolina depository institutions, if any,
resulting from any increased authonty which may be granted to
the Federal Deposit Insurance Corporation;

3) The cffect on the North Carolina public, if any, if savings
institutions were permitted to convert into commercial banks and
commercial banks allowed to convert into savings institutions;

) The level of competition between financial institutions in North
Carolina;

5) The cost and availability of financial services available through
North Carolina financial institutions; and )

(6) The desirability, if any, of consolidating North Carolina financial

institution regulatory agencies into 2 single agency.

Sec. 15.4. The Commission may submit an interim report to the General
Assembly on or before the convening of its 1990 Session, and shall submit 2 final
report of its findings 2nd recommendations to the General Assembly on or before the
first day of the 1991 Session of the General Assembly by the filing of a Teport with
the President Pro Tempore of the Senate and the Speaker of the House of
Representatives.  Upon filing its final report, the Commission shall terminate. The
report of the Commission shall summarize the information obtained in the course of
its inquiry, set forth any findings and conclusions, and recommend such
administrative actions or legislative actions that may be necessary. If legislation is

recommended. the Commission shall prepare and submit with its repornt or repornts
appropriate bills.

. Sec. 155. Upon approval of the Legislative Services Commission, the
Legislative Services Officer shall assign professional and clerical staff 10 assist in the
work of the Commission. Clerical staff shall be furnished 1o the Commuission through
the Offices of House and Senate Supervisors of Clerks. The expenses of emplovment
of the clerical staff shall be borne by the Commission. The Commission may mcet in
the. Legislative Building or the Legislative Office Building upon the approval of the
Legislative Services Commission. The Commission may also, subject to the provisions
of G.S. 120-32.02(b), enter into contrzcts for the provision of technical assistance it
finds necessary for the performance of its responsibilities under this Par.

Sec. 15.6. Members of the Commission who are also members of the
General Assembly shall be paid subsistence and travel expenses at the rate set forth
in G.S. 120-3.1. Members of the Commission who are officials or employees of the
State shall receive travel allowances at the rate set forth in G.S. 138-6. All other
E:::t;:r-‘b?sf‘ll;;s%?mmnssmn shall be pzid the per diem and allowance at the rate set
. Sec. 15.7. There is transferred from the funds appropristed to the
gankm_g _Commission for the 1989-60 fiscal year 10 the chz'islglivc Services
Lomrlms;lon for the Depository Insticutions Siudy Commission $25.600. The
egislative Services Commission may cllocate to the Commission additional funds
hecessary to enable the Commission to complete its study. -

A -1 -




H W N =

O 00 ) O W

10
11
12
13
14
15
16
17
18
19

GENERAL ASSEMBLY OF NORTH: CAROLINA

SESSION: 1989
S 1
SENATE BILL 1037
Short Title: Depository Institutions Study. - (Public)
Sponsors: Senator Staton.

Refcrred to: Rules.

April 27, 1989

A BILL TO BE ENTITLED
AN ACT TO CREATE THE DEPOSITORY INSTITUTIONS STUDY
COMMISSION. ~

Whereas, North Carolina has overall experienced financially sound
depository institutions benefiting greatly the people of this State: and

Whereas. nationally there has been an increased number of depository
institution failures. prompting the federal government to restructure the entire
depository insurance mechanism and the regulations applicable thereto; and

Whereas, North Carolina savings and other depository institutions may
potentially be negatively impacted by the number of depository institution failures
nationally; and

Whereas, the degree of consolidation and change'within the federal
regulatory agencies and their ultimate and immediate effect upon North Carolina
depository institutions cannot be known at this time; and

Whereas. some proposed actions by Congress would as a practical matter
require study of North Carolina financial regulatory agencies and their assigned
functions; and

Whereas. it is the intention of the legislature to encourage and foster the
safe and sound development of all of its depository institutions and to protect this
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State from the financial loss and adversity suffered by other regions in the United

States: Now, therefore,

The General Assembly of North Carolina enacts:
Section 1. The North Carolina Depository Institutions Study Commission

is hereby created. - The Commission shall consist of 18 members: five Senators
appointed by the President of the Senate; five Representatives appointed by the
Speaker of the House; one represehlative of the North Carolina commercial banking
industry appointed by the President of the Senate; one representative of the North
Carolina savings institution industry appointed by the Speaker of the House; one
representative of the credit union industry appointed by the President Pro Tempore
of the Senate:; one representative of the small and minority business community
appointed by the Speaker of the House: and one representative of the low-income
consumer community appointed by the President of the Senate. The North Carolina
Commissioner of Banks, the Administrators of the Savings and Loan and Credit
Union Divisions of the North Carolina Department of Commerce shall serve as ex
officio nonvoting members. All initial appointments shall be filled in the same
manner as initial appointments. - ‘

Sec. 2. The President of the Senate shall designate one Senator as
cochairman and the Speaker of the House of Representatives shall designate one
Representative as cochairman. The cochairmen shall call the initial meeting of the
Commission. "

Sec. 3. The Commission shall study the impact of national developments
within the depository institutions industry and what effect, if any, these developments
will have upon North Carolina depository institutions. The scope of the study shall

include. but not be limited to:
(1) The effect on North Carolina depository institutions, if any.

resulting from action by the federal government to restructure the
Federal Savings and Loan Insurance Corporation;

(2) The effect on North Carolina depository institutions, if any,
resulting from any increased authority which may be granted to the
Federal Deposit Insurance Corporation;

(3) The effect on the North Carolina public, if any, if savings
institutions were permitied to convert into commercial banks and
commercial banks allowed to convert-into savings institutions:

A -3
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4) The level of competition between financial institutions in North
Carolina:

(5) The cost and availability of financial services available through
North Carolina financial institutions; and

(6) The desirability, if any, of consolidating North Carolina financial

institution regulatory agencies into a single agency.

Sec. 4. The Commission shall submit a final report of its findings and
recommendations to the General Assembly on”or before the first day of the 1990
Session of the General Assembly by the filing of a report with the President of the
Senate and the Speaker of the House of Representatives. Upon filing its final report,
the Commission shall terminate. The report of the Commission shall summarize the
information obtained in the course of its inquiry, set forth any findings and
conclusions. and recommend such administrative actions or legislative actions that
may be necessary. If legislation is recommended, the Commission shall prepare and
submit with its report appropriate bills.

Sec. 5. With prior approval of the Legislative Services Commission,
necessary professional and clerical assistance shall be provided by the Legislative
Services Office. The Commission may hold its meetings in legislati\"e buildings with
the prior approval from the Legislative Services Commission. The Commission may
also enter into contracts for the provision of technical assistance it finds necessary for
the performance of its responsibilities under this Part.

Sec. 6. Members of the Commission who are also members of the
General Assembly shall be paid subsistence and travel expenses at the rate set forth
in G.S. 120-3.1. Members of the Commission who are officials or employees of the
State shall receive travel allowances at the rate set forth in G.S. 138-6. All other
members of the Commission shall be paid the per diem and allowance at the rate set
forth in G.S. 138-5. '

Sec. 7. There is appropriated from the General Fund to the Legislative
Services Commission for the Depository Institutions Study Commission $25.000 for
fiscal year 1989-90. The Legislative Services Commission may allocate to the
Commission additional funds necessary to enable the Commission to complete its
study.

Sec. 8. This act shall become effective July 1, 1989.

Senate Bill 1037 . Page 3




APPENDIX B

MEMBERSHIP OF THE NORTH CAROLINA DEPOSITORY

INSTITUTIONS STUDY COMMISSION

Sen. William W. Staton,
Cochair )

P. 0. Box 1320

Ssanford, NC 27330

Rep. George M. Holmes
Rt. 1, Box 14
Hamptonville, NC 27020

Sen. Aaron W. Plyler, Sr.
2170 Concord Avenue
Monroe, NC 28110

Sen. Robert C. Carpenter
180 Georgia Road
Franklin, NC 28734

Sen. J. Richard Conder
P. O. Box 1627
Rockingham, NC 28379

Sen. Wanda H. Hunt
P. 0. Box 1335
Pinehurst, NC 28374

Mr. Richard Marvin
Wachovia Bank & Trust Co.
Winston-Salem, NC 27102

Mr. James Blaine
201 Hawthorne Road
Raleigh, NC 27605

Mr. James H. Carney
308 S. Leslie Street
Goldsboro, NC 27530

Rep. Harold J. Brubaker,
Cochair

‘138 Scarboro Street

Asheboro, NC 27203

Rep. W. W. Dickson
718 Avondale Road
Gastonia, NC 28054

Rep. John C. Hasty
P. 0. Box 945
Maxton, NC 28364

Rep. Eugene Rogers
908 Woodlawn Drive
Williamston, NC 27892

Mr. Theo Pitt
318 Gravely Drive
Rocky Mount, NC 27801

Mr. Andy McCall
P. O. Box 1387
Fayetteville, NC 28302

Ex-Officio Members
Mr. william T. Graham
Commissioner of Banks
Dobbs Building

Mr. J. Phillips L. Johnston

Administrator
Credit Union Division
Dobbs Building

Mr. Robert Jacobsen
Administrator

Savings & Loan Division
Dobbs Building

Staff: Ms. Kristin Godette, Commission Counsel
Mr. Warren Plonk, Fiscal Analyst
Ms. Jerry Batchelor, Commission Clerk













